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STATEMENT OF APPELLATE JURISDICTION 

 Defendants-Appellants Genesee County and Genesee County Health Department 

(collectively, the County) seek appellate review of the May 21, 2018 ruling and May 31, 

2018 order denying the County’s motion for summary disposition and granting the 

plaintiff’s motion for summary disposition on its claim for declaratory judgment under 

MCR 2.116(I)(2). (Apx 000001-000020). On July 2, 2018, the court entered an order stating 

that, “unless or until” those orders were overturned, the County “shall not enforce the 

Tobacco 21 ordinance.” (Apx 000021-000023). This Court has jurisdiction because the July 

2, 2018 order was final pursuant to Michigan court rules.  

 The Defendants-Appellants noticed this appeal on July 23, 2018. This appeal is being 

filed under MCR 7.202(6), 7.203(A)(1), and 7.204(A). This Court has jurisdiction under 

Mich Const 1963, art 1, § 20 (as amended at the November 1994 general election) and as 

implemented by MCL 600.308(1); MCL 770.3.  
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STATEMENT OF THE QUESTION PRESENTED 

DID THE TRIAL COURT ERR WHEN IT GRANTED THE 
PLAINTIFF'S MOTION FOR SUMMARY DISPOSITION AND 
ISSUED A DECLARATORY JUDGMENT THAT THE COUNTY’S 
TOBACCO 21 REGULATION IS PREEMPTED BY MICHIGAN’S 
AGE OF MAJORITY ACT, MCL 722.52? 

Plaintiff-Appellee RFP Oil answers, “No.” 

Defendants-Appellants answer, “Yes.” 

 The trial court answers, “No.” 
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INTRODUCTION 

 The trial court in this case permanently enjoined a Genesee County public health 

regulation, known as Tobacco 21, that raised the minimum age for purchase of tobacco 

products to 21 to address one of the most pressing and costly epidemics in Michigan. And it 

did so based entirely on an unprecedented (and mistaken) view that the Michigan Age of 

Majority Act, MCL 722.52—a law passed in the early 1970s setting the default age of 

adulthood for state law purposes—categorically preempts all local laws that impose age-

based restrictions above the age of 18. But no court in Michigan has ever found that the Age 

of Majority Act preempts any local law. And no court anywhere in the country has ever 

found that any of the now 360 local laws increasing the tobacco sales age to 21—like 

Genesee County’s regulation—are preempted by any other state’s age of majority statute. 

That makes sense. Like other states’ age-of-majority laws, Michigan’s Age of Majority Act, 

by its plain language, establishes only a background definition for “the age of majority or 

legal age” in state law, but it does not prohibit the state or localities from imposing 

heightened age restrictions in specific circumstances. 

What led the trial court astray? It believed that the analysis contained in the 

nonbinding Attorney General Opinion No. 7294 required the conclusion that the County’s 

regulation directly conflicts with the Age of Majority Act and is therefore preempted. That 

was error. The Attorney General’s opinion misconstrues the Act’s plain language and 

ignores the Act’s legislative history entirely. Contrary to the Attorney General’s opinion, 

under Michigan’s strict requirements for conflict preemption, the Act does not preempt the 

County’s regulation. Were it otherwise, dozens of run-of-the-mill county and city 

regulations that restrict various rights and privileges to those over 18 years old would 
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2 

immediately become targets of preemption. This Court should reverse the trial court’s 

conclusion and hold as a matter of law that the County’s Tobacco 21 regulation is not 

preempted by the Age of Majority Act.   
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3 

STATEMENT OF FACTS AND PROCEEDINGS 

A. To combat a costly and deadly epidemic, Genesee County and the Board of 
Health prohibited the sale of tobacco products to individuals under 21 years 
of age. 

 Genesee County’s “Regulation to Prohibit the Sale of Tobacco Products to 

individuals under 21 years of age” provides that “No person shall sell, give, or furnish any 

tobacco product . . . to an individual under 21 years of age.” § 1005.1. (Apx 000037). 

 In adopting this regulation, the County responded to an “urgent public health 

challenge” within the County—approximately 30% of Genesee County residents reported 

smoking every day and almost every smoker (close to 95%) reported starting by age 21. 

§ 1003. Those statistics are not just academic—they translate into disease and death. 

Within the state, as the Board’s uncontroverted evidence revealed, more than 16,000 adults 

die every year from smoking-related diseases and nearly “one in ten Michigan youth who 

are alive today will die early from smoking-related diseases.” Id. The Board’s findings also 

made clear that the cost of smoking is not limited to the loss of lives. Annually, smoking 

costs Michigan residents approximately $9.4 billion dollars in “direct healthcare expenses 

and lost productivity.” Id. 

To address this crisis, the Genesee County Board of Health engaged in a substantial 

effort to study and analyze appropriate public health interventions under its broad, state-

delegated authority to adopt “necessary or appropriate” regulations to “properly safeguard 

the public health,” MCL 333.2441, 333.2435. Under this authority, county health 

departments have an “affirmative duty” to “take measures to safeguard human health.” 

McNeil v Charlevoix Cnty, 484 Mich 69, 85 (2009) (citing MCL 333.2433(1)). That duty 

includes a requirement that these departments must “continually and diligently endeavor 
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to prevent disease, prolong life, and promote the public health,” including “particularly” the 

“prevention and control of health problems” of “vulnerable population groups.” MCL 

333.2433(1).  

The Tobacco 21 regulation provides a critical intervention breaking the cycle of 

tobacco addition, disease, and ultimately death. By raising the tobacco-purchase age to 21, 

youth have less access to tobacco products. And that’s key for fighting this public health 

crisis. Most smokers “transition from experimental to regular smoking before age 21,” 

§ 1003, and because of how brain development works, if public health authorities can delay 

initiation to after 21, then the people who begin to smoke later in life are less likely to 

become addicted more likely to successfully quit. Raising the minimum legal age of access 

not only “delay[s] initiation and reduce[s] tobacco prevalence” across the board, but also 

likely delivers “the largest proportionate reduction in initiation” among smokers between 

the age of 15–17 because it cuts off their main source of supply—those between the ages of 

18–20. Id. As the Board found, “young adults between ages 18 and 20 are more likely than 

adults over the age of 21 to purchase tobacco for minors.” Id. And Genesee County houses 

the fifth highest number of public schools in the state, and nearly half of all high school 

students in the County reported that they had “easy access to cigarettes.” Id. Accordingly, 

the Board concluded that by raising the tobacco-purchase age above that of a high school 

senior, the regulation could interrupt the chain of “easy” tobacco access for youth. 

 In adopting the regulation, the Board sought to replicate the success of identical 

Tobacco 21 regulations in other localities, which have effectively reduced the “prevalence 

of youth smoking” by nearly half within five years. Id. At the time, more than 200 localities 

in fourteen states had enacted regulations restricting the sale of tobacco products to those 
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5 

over the age of 21. Id. That number has only grown while this litigation impedes Genesee 

County residents from benefitting from this critical public health measure.1

 Accordingly, on January 24, 2017, after laying out its detailed findings regarding the 

public health implications of the regulation, the Board of Health held a public hearing to 

allow Genesee County residents an opportunity to participate in the decision-making 

process and to “receive public comment on the regulation.” (Apx 000048). The Board then 

“unanimously endorsed” the regulation and passed it along to the Genesee County Board of 

Commissioners for consideration. Id. On February 14, 2017, the Board of Commissioners 

adopted the Regulation in full.

B. Michigan’s Age of Majority Act.   

Michigan’s Age of Majority Act provides that “a person who is at least 18 years of 

age on or after January 1, 1972, is an adult of legal age for all purposes whatsoever, and 

shall have the same duties, liabilities, responsibilities, rights, and legal capacity as persons 

heretofore acquired at 21 years of age.” MCL 722.52. As evinced by the plain text, the 

statute did two things: it (1) “dealt with the legal capacity of adulthood,” by establishing a 

background definition for “the age of majority or legal age,” and (2) revised any preexisting 

state laws on the books that “prescribe[d] duties, liabilities, responsibilities, rights and 

legal capacity of persons 18 years of age through 20 years of age different from persons 21 

years of age.” Mich Dep’t of Civil Rights ex rel Smilnak v City of Warren, 136 Mich App 103, 

112 (1984).  

1 Since the Board considered the Tobacco 21 Regulation, more localities across the country 
have raised the tobacco-sales age to 21. Now 360 municipalities and counties in 22 states 
have raised the age to 21. As it stands, more than a quarter of all Americans are covered by 
a Tobacco 21 law. See https://tobacco21.org/ (last visited November 2, 2018). 
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6 

 In passing the Age of Majority Act, the Legislature did not create any new rights; 

instead, it changed the age at which already existing rights contained in already-enacted 

laws were acquired. Michigan law was replete with references to rights that attached to 

someone who was an “adult” or were denied to those who were “minors.” The Age of 

Majority Act therefore set forth a default rule—for those rights in the Michigan code that 

generally attached to adults, it made clear that they attach to anyone who is 18. And, for 

rights that Michigan statutes had already (or “heretofore”) said attached at age 21, those 

were now changed to age 18.   

 Nothing in the text of the Act or its legislative history suggests that the Legislature 

intended the law to focus on, target, or otherwise preempt local city and county 

regulations. See Governor’s Special Commission on the Age of Majority (Feb. 1971) (Apx 

000062-000080). In large part, the Age of Majority Act was prompted by Congress’s 

decision to lower the federal voting age to 18, and the impending ratification of the 26th 

Amendment. (Apx 000067). Michigan had to decide whether to change its voting age to 

match federal law, and that led to consideration of altering other state laws that assumed 

age 21 was the age of adulthood. To that end, the Governor appointed a Commission to 

study the impact of changing the age of majority to 21. (Apx 000073-000074). The 

Commission’s report does not once mention preemption and the appendix it compiled 

listing the laws that would be affected by changing the age of majority does not reference a 

single local law. (Apx 000075–000077). Likewise, when the Act was proposed, the 

Legislature’s debate centered on the bill’s effect on voting rights, the appropriate age for 

alcohol consumption, and certain individual state statutes, but included no discussion of, or 

reference to, municipal codes and regulations. Ultimately, the Legislation included a 
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nonexclusive list of “public acts”—i.e., state laws—that would be superseded by the Act, see 

MCL 722.53, but not a single local law is listed. Indeed, nowhere in any part of the Age of 

Majority Act did the Legislature include, or make any reference to, an impact on local 

ordinances or regulations. Tellingly, in the almost 50 years since the Age of Majority Act 

was enacted, no Michigan court has ever found it to preempt a local law. 

C. RPF Oil seeks to enjoin the County’s regulation and the trial court holds that 
the Age of Majority Act preempts the County’s regulation. 

 On May 12, 2017—just before the Tobacco 21 regulation was scheduled to come 

into effect—Plaintiff, RFP Oil Company, filed a complaint and motion for preliminary 

injunction, arguing that the County’s regulation was preempted by the Age of Majority Act 

or, in the alternative, the Youth Tobacco Act. On the same day, Defendants stipulated to an 

order prohibiting enforcement of the law until the Court heard arguments on the 

preliminary injunction motion. Given the potential harm to Plaintiff, the Court preliminarily 

enjoined the Tobacco 21 regulation.  

 On May 21, 2018, the trial court ruled that RPF Oil’s request for declaratory relief 

should be granted and held that the Tobacco 21 regulation was preempted by the Age of 

Majority Act (the court said nothing about the Youth Tobacco Act). (Apx 000014–000015). 

On May 31, 2018, the trial court entered an order to this effect and then (Apx 000018–

000019), on July 2, 2018, it enjoined the County from enforcing the regulation “unless or 

until” its preemption ruling is “overturned on appeal,” (Apx 000021–000022). This appeal 

follows.  
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8 

STANDARD OF REVIEW 

A trial court’s grant of declaratory relief is “a question of law that is reviewed de 

novo by this Court.” Twp of Casco v Sec’y of State, 261 Mich App 386, 395 (Ct App 2004). 

The trial court properly grants summary disposition to the opposing party under MCR 

2.116(I)(2) if the court determines that the opposing party, rather than the moving party, is 

entitled to judgment as a matter of law. Sharper Image Corp v Dep’t of Treasury, 216 Mich 

App 698, 701 (1996).   
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9 

ARGUMENT I 

THE TRIAL COURT ERRED BY HOLDING THAT MICHIGAN’S 
AGE OF MAJORITY ACT PREEMPTS THE COUNTY’S 
TOBACCO 21 REGULATION  

 Under Michigan’s basic conflict-preemption standard, holding that Michigan’s Age of 

Majority Act preempts the County’s tobacco regulation requires a finding that the state and 

county laws are in direct conflict. That is an exacting standard. As the Michigan 

Constitution provides, local lawmaking authority is to be “liberally construed in [localities’] 

favor.” Const 1963, art 7, §§ 22, 34. As a result, establishing a direct conflict between a local 

regulation and a state statute requires first, that the conflicting provisions “cover[] the 

same subject,” Rental Prop Owners Ass’n of Kent Cnty v Grand Rapids, 455 Mich 246, 262 

(1997), and second, that the local regulation “permits what the statute prohibits or . . . 

prohibits what the statute permits.” People v Llewellyn, 401 Mich 314, 322 n 4 (1977).  

 Michigan’s Age of Majority Act satisfies neither element of this settled conflict-

preemption test. Because the trial court’s holding that the Age of Majority Act directly 

conflicts with, and therefore preempts, the County’s Tobacco 21 regulation conflicts with 

the relevant guideposts—the plain text of the Age of Majority Act, its legislative history, or 

the settled principles of preemption—its decision cannot stand. This Court should reverse.  

A. The Age of Majority Act does not conflict with the Tobacco 21 regulation 
because it does not address the same subject matter. 

 The first conflict-preemption requirement is a longstanding part of Michigan law: A 

“direct conflict” exists only when the two allegedly conflicting regulations address the same 

subject matter. More than fifty years ago, the Michigan Supreme Court explained that a 

municipal ordinance may directly conflict only “with a statute covering the same subject.” 

Miller v Fabius Twp Bd, 366 Mich 250, 256–57 (1962); see also Palmer v Twp of Superior, 60 
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10 

Mich App 664, 677 (1975) (noting that Miller “set out [the] guide” for conflict preemption). 

This rule applies even where there is some overlap between the two allegedly competing 

regulations. In Rodriquez v Township of Delta, 2016 WL 520011 at *1 (Mich Ct App Feb 9, 

2016), a fireworks dealer challenged a town ordinance prohibiting any vendor from selling 

any goods between the hours of 9:00 p.m. and 9:00 a.m. (unpublished, Apx 000081-

000082). In his view, that law was preempted by a Michigan state statute that “prohibits 

localities from regulating firework sales.” Id. The court disagreed. “For direct preemption to 

exist, the conflicting provisions must address the same subject.” Id. Because the local 

ordinance was not a fireworks-specific regulation, the court ruled, there was no direct 

conflict and thus no preemption. Id.; compare with Ter Beek v Wyoming, 495 Mich 1 (2014) 

(holding that a city ordinance penalizing possession of marijuana was preempted by 

Michigan’s Medical Marijuana Act, which immunized qualifying patients’ marijuana use). 

The upshot of this rule is clear: unless a state law and the challenged local ordinance 

specifically regulate the same subject matter, there is no preemption. 

 That rule defeats any claim that the Age of Majority Act preempts the County’s 

Tobacco 21 regulation here. The County’s regulation does not purport to set an age of legal 

majority; it does not define in any broad manner who is an adult or a minor under state or 

local law. Instead, it just restricts the sale of tobacco products to older adults. That means it 

does not “cover the same subject” as the Age of Majority Act, which provides, as a general 

matter, that “a person who is at least 18 years of age on or after January 1, 1972, is an adult 

of legal age for all purposes whatsoever, and shall have the same duties, liabilities, 

responsibilities, rights, and legal capacity as persons heretofore acquired at 21 years of 

age.” MCL 722.52. Because Michigan’s Age of Majority Act sets forth only a general 
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determination of the age of legal capacity (amending preexisting state law), and does not 

even speak to local age-based restrictions, it does not trigger preemption. See, e.g., John’s 

Corvette Care, Inc v City of Dearborn, 204 Mich App 616, 620 (1994) (concluding that, 

where the statute does not “expressly preempt municipal regulation” and there is no 

“express legislative history” indicating that a “state statute preempts [an] ordinance,” 

conflict preemption is unwarranted).  

 Indeed, Michigan has a law specifically governing youth tobacco sales—the Youth 

Tobacco Act, MCL 722.641. But that law—as even the Attorney General acknowledges—

does not prohibit a local government from setting a higher age for tobacco sales. (Apx 

000056). If the specific statute the Legislature enacted to govern tobacco sales age does not 

preempt local laws changing the sales age, certainly the general Age of Majority Act should 

not. 

B. The Tobacco 21 regulation does not prohibit anything that the Age of Majority 
Act permits. 

 As to the second conflict-preemption requirement, the County’s regulation also does 

not prohibit anything that the Age of Majority Act permits. The Age of Majority Act creates 

no new rights itself; instead, it sets a default age at which adulthood attaches for the 

purpose of state statutory rights. And in doing so, it does not prohibit or otherwise restrict 

either the State or a municipality from changing the age at which certain rights, privileges, 

or obligations attach. A law that sets a floor does not also operate to impose a ceiling on 

what local governments can require. See, e.g., Mich Gun Owners, Inc v. Ann Arbor Pub Schs, 

502 Mich 695 (2018) (Viviano, J., concurring) (explaining that, “in order for a state law to 

conflict with and preempt a local regulation, the state law must expressly permit something 

the local regulation prohibits”). 
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12 

 Here, the County’s regulation “enlarges upon the provisions of a statute by requiring 

more than the statute requires” and therefore does not trigger conflict preemption. City of 

Detroit v Qualls, 434 Mich 340, 385 (1990) (quoting 56 Am Jur 2d, Municipal Corporations, 

§ 374). That “creates no conflict” because the County’s regulation simply sets a higher 

age—above the state’s floor—for the purchase of a particular product. Id. As the Michigan 

Supreme Court has explained, “[t]he mere fact that the state . . . has made certain 

regulations does not prohibit a municipality from exacting additional requirements.” Id.

And that is especially true where, as here, the Age of Majority Act does not afford people 

above 18 an express right to purchase tobacco products. On that point, the Act is silent, 

leaving room for local regulation. See Mich Gun Owners, 502 Mich 695, at *14 (Viviano, J., 

concurring) (explaining that conflict preemption does not exist where the state statute 

“do[es] not address” the particular topic of the local regulation “much less afford an 

express right” relating to it). As a result, because “nothing in the plain language” of the Act 

“expressly forecloses” a county from “set[ting] a higher standard” for the sale of tobacco 

products—the sine qua non of conflict preemption—there is no conflict and thus no 

preemption. Associated Builders & Contractors v City of Lansing, 305 Mich App 295, 414–15 

(2014).  

  Michigan’s long history of local, age-based regulation bears this out. Michigan 

localities have imposed similar heightened age requirements across a broad range of 

contexts. And Genesee County’s regulation is just one among the dozens of local laws and 

regulations that “enlarge[] upon the provisions of a statute by requiring more than the 

statute requires,” with respect to age. Grand Rapids, 455 Mich at 262. Consider just a few 

examples: 
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 Detroit and Lansing, among others, immunize possession of small amounts of 

marijuana on private property from penalties under their respective municipal 

controlled substances ordinances—but only for individuals over 21 years of age. See

Detroit Code § 38-11-50 (safe harbor for possession of small amounts of marijuana 

on private land for those over 21); Lansing Code § 8-501 (same); see also EL Code 

§ 26-56(a); Portage Code § 5.14;  

 Multiple towns prohibit anyone under 21 years of age from being employed as a 

police officer. CS Code § 40.001(a) (St. Clair Shores); Portage Code § 46-64 (reserve 

force only); Midland Code § 19-2(b); BC Code § 2-46(2) (Bay City);  

 Multiple towns prohibit anyone under 21 years of age from obtaining a license to 

lease a motorcycle. See AA Code § 7:353(1) (Ann Arbor); Shelby Code § 14-242; SCS 

Code § 21.026;  

 Multiple towns prohibit anyone under 21 years of age from managing a smoker’s 

lounge. See Southfield Code § 7-711; Canton Code § 18-704; Troy Code ch 77, no 10; 

Shelby Code § 14-548;  

 Detroit restricts the operation of public fireworks displays only to persons “at least 

twenty-one (21) years of age.” Detroit Code § 19-1-46(b)(2); 

 Dearborn requires that any person applying for a license to use, handle, or transport 

explosives must “be at least 21 years of age.” Dearborn Code § 5-102(1); 

 Dearborn also prohibits anyone under 21 years of age from obtaining a license to 

install or repair HVAC systems. Dearborn Code § 5-691. 

 These regulations are not—and never have been—preempted by Michigan’s Age of 

Majority Act because the Age of Majority Act does not expressly forbid additional, 
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heightened age restrictions imposed through local regulation. To the contrary, as this Court 

has explained, where the reason for passing such a regulation goes “beyond considerations 

of mere legal capacity,” Smilnak, 136 Mich App at 114, the Age of Majority Act does not 

preclude the age-based restriction.  

 State laws governing the sale of other products also reinforce the point. Unlike the 

law at issue in this case—the Age of Majority Act—the state statutes regarding alcohol, 

guns, and voting explicitly displace local laws. For guns, the law provides: “A local unit of 

government shall not . . . enact or enforce any ordinance or regulation pertaining to, or 

regulate in any other manner the ownership, registration, purchase, sale, transfer, 

transportation, or possession of [firearms and ammunition].” MCL 436.1201. Similarly, 

with voting, state law specifies that a citizen “not less than 18 years of age” is “entitled 

to register as an elector in the township, city, or village in which he or she resides.” MCL 

168.492. Equally as clear, the legislature gave the state alcohol commission “the sole right” 

to control alcohol “within the state, including the . . . sale thereof.” MCL 436.1201. As these 

examples show, the Michigan Legislature is perfectly capable of explicitly preempting local 

laws when it wishes to do so. But there is no such language in the Age of Majority Act, and 

so that law does not conflict with the Tobacco 21 regulation.  

 The trial court’s view of preemption, however, turns that settled understanding on 

its head. Under its theory, the Legislature’s specific regulatory decisions regarding these 

areas do not matter; any regulation—regardless of subject matter—that raises the age 

restriction to 21 years of age conflicts with, and is preempted by, the Age of Majority Act. 

But if true, every local age-based regulation in the state of Michigan—from transporting 

explosives to managing a smoker’s lounge—is likewise preempted by the Act regardless of 
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the regulatory framework adopted by the Legislature. No principled view of conflict 

preemption justifies such a radical result, and no court has ever embraced such a sweeping 

view of preemption precisely because doing so would override scores of democratically 

enacted local ordinances for no reason at all. The Age of Majority Act—by its plain text and 

legislative history—does not require such an unprecedented result here.  
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ARGUMENT II 

THE NONBINDING ATTORNEY GENERAL’S OPINION DOES 
NOT COMPEL A DIFFERENT CONCLUSION BECAUSE IT 
MISCONSTRUES THE AGE OF MAJORITY ACT’S TEXT AND 
LEGISLATIVE HISTORY 

 In reaching a contrary conclusion, the circuit court relied exclusively on the 

reasoning contained in nonbinding Attorney General Opinion No. 7294. In the court’s view, 

this opinion required the conclusion that the County’s regulation directly conflicts with the 

Age of Majority Act. That is wrong. Nothing in the Attorney General opinion alters the 

settled preemption principles discussed above. The Attorney General’s analysis centers on 

two points, but both are wrong. So, as in other cases involving the Age of Majority Act, the 

Court should reject its nonbinding analysis. See Mich Beer & Wine Ass’n v Att’y Gen, 142 

Mich App 294, 300 (1985) (Attorney General’s opinion is not binding on a court because 

they “do not have the force of law”); Smilnak, 136 Mich App at 110 (rejecting Attorney 

General’s opinion that Age of Majority Act preempts challenged law).   

First, the Attorney General opined that because the text of the Act is “written in the 

broadest possible terms by stating that a person who is 18 years of age ‘is an adult of legal 

age for all purposes whatsoever,’” it forbids any future local regulation that might raise the 

age for selling tobacco. (Apx 000058). But the state’s demarcation of who has met the age 

of majority does not foreclose a locality’s (or the state’s) ability to place greater limitations 

on which “adults” are subject to different laws. That is because, without more, a declaration 

that confers legal adulthood on an individual does not also confer on that individual 

unfettered access to any particular right, like, for instance, the right to purchase cigarettes. 

Instead, to determine which specific rights may (or may not) attach at adulthood, a court 

must consult the relevant underlying substantive law addressing the particular right. And 
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here, the underlying law that governs tobacco purchases—the Youth Tobacco Act—does 

not provide any rights that attach at adulthood (i.e., when an individual turns 18). By its 

terms, as the Attorney General agrees, it sets only a floor stating just that retailers cannot 

sell to anyone under age 18. MCL 722.641 (“[a] person shall not sell . . . a tobacco product to 

a minor.”) But because the underlying substantive law affords no affirmative right to smoke 

for all adults, it cannot preempt a local law limiting tobacco purchases to those 21 and over. 

The age of “adulthood,” in other words, does not control the age of tobacco purchasing. 

 As this Court has explained, the Age of Majority Act’s “clear purpose” was both 

narrow and specific. Smilnak, 136 Mich App at 103. In passing the Act, the Legislature 

sought only “to establish 18 as the age at which a minor loses the disabilities and 

protections of his minority and gains the legal status of an adult.” Id. at 112. But legal 

capacity of adulthood is a background presumption, not an unyielding command. Laws that 

impose higher age restrictions based on an “aim . . . far beyond considerations of mere legal 

capacity,” do not implicate the Age of Majority Act. Id. at 114 (explaining that the Act “was 

not intended to preclude the Legislature from making distinctions based on the age of 21”). 

That explains why this Court found that the Age of Majority Act did not displace a state law 

passed before the Act that requires firefighters to be 21. And it explains why, when the state 

restricted the drinking age to those 21 or older, the Legislature did not need to repeal or 

modify the Age of Majority Act. Pub Act 531 (1978). As this Court held, the Act “did not 

intend to confer” upon 18-year-olds any inalienable rights “notwithstanding [heightened] 

statutory age requirements” to the contrary. Smilnak, 136 Mich App at 113. Under the Age 

of Majority Act, therefore, the state, counties, and cities still remain free to draw age-based 
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distinctions in specific circumstances that require more than just meeting the age of 

majority (18 years of age). 

Second, in the Attorney General’s view, the Act prohibits all “different treatment” 

between 21- and 18-year-olds. (Apx 000056). But that view likewise reads too much into 

the Age of Majority Act. The Act was designed to revise age distinctions drawn in 

preexisting state laws, not to prevent future regulations imposing heightened requirements 

for specific reasons. That is why it provides only that 18 year olds have the “rights and legal 

capacity as persons heretofore acquired at 21 years of age.” Id. (emphasis added). The key 

limiting phrase “heretofore acquired” refers back in time to only those laws that had 

previously adopted minimum age requirements of 21 years because it was then the age of 

majority. See Black’s Law Dictionary 726 (6th ed 1990) (explaining that the term “denotes 

time past, in distinction from time present or time future”). It is a fundamental principle of 

statutory interpretation that courts “must give effect to every word, phrase, and clause in a 

statute and avoid an interpretation that would render any part of the statute surplusage or 

nugatory.” State Farm Fire & Cas Co v Old Republic Ins Co, 466 Mich 142, 146 (2002). By the 

same token, the list of laws superseded by the Age of Majority Act includes only state 

statutes. See MCL 722.53. The principle of ejusdem generis instructs that the Legislature 

only meant to supersede the type of laws enumerated in that list—preexisting state laws. 

People v Brown, 406 Mich 215, 221 (1979) (“the meaning of the general words” in a statute 

will be construed as “including only things of the same kind, class, character or nature as 

those specifically enumerated.”). Unsurprisingly, then, courts interpreting similar laws in 

other jurisdictions have reached just this conclusion. See, e.g., Peterson v Romero, 542 P2d 

434, 485 (NM Ct App 1975) (concluding that New Mexico’s “similar” Age of Majority Act 
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was intended to “substitute the age of 18 for the age of 21 when any prior special law fixed 

an adult age of 21 years”).2

 The legislative history, too, cements this understanding. The Governor’s 

Commission established to investigate the Age of Majority (as well as the Legislature) 

focused exclusively on state laws already on the books—its appendix of targeted laws 

contained not a single local city or county ordinance or regulation. (Apx 000075–000077). 

And throughout the legislative process, the focus was exclusively directed toward specific, 

then existing state laws. (Apx 000078) (targeting the proposed legislation at those state 

“provisions of law currently prescribing” an age of majority of 21 years); (Apx 000073) 

(specifically directing that the law identify any “inconsistencies or inadequacies in the 

present laws”).   

 The upshot:  The Attorney General’s opinion misconstrues the plain text and 

completely ignores the legislative history. Adopting it, as the lower court did here, would 

not only invalidate the critical public health regulation at issue, but would also touch scores 

of other local regulations around the state that set age limits above 18—a result the 

Attorney General Opinion fails to even consider. This Court should not adopt its analysis. 

Fortunately, it is not bound to do so.  

2 Further undermining this view argument, the Attorney General’s contention that local 
governments cannot make any distinctions between 18- and 21-year-olds would lead to 
anomalous results. It would mean that a local government could raise the age for tobacco 
purchases to 22, but not 21. Certainly, in lowering the age of majority that is not what the 
Legislature intended.  
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RELIEF 

 For the foregoing reasons, Defendants-Appellants Genesee County and Genesee 

County Health Department request that this Court reverse the trial court’s May 21, 2018 

ruling and May 31, 2018 order granting declaratory relief to RPF Oil and holding that the 

Age of Majority Act preempts the County’s Tobacco 21 regulation. This Court should also 

enter any other relief it deems appropriate under the circumstances, including the award of 

costs and attorneys’ fees. 

       Respectfully submitted. 

       PLUNKETT COONEY 

Dated:  November 9, 2018   By: /s/Mary Massaron     
       MARY MASSARON (P43885) 
       HILARY A. BALLENTINE (P69979) 
       Attorneys for Defendants-Appellants 
       Genesee County and Genesee County  
       Health Department 

38505 Woodward Avenue, Suite 100 
Bloomfield Hills, MI  48304 
(313) 983-4801 

       mmassaron@plunkettcooney.com 
       hballentine@plunkettcooney.com 

       RACHEL BLOOMEKATZ* 
       MATTHEW W.H. WESSLER* 

GUPTA WESSLER PLLC 
Co-Counsel for Defendants-Appellants 
1900 L Street, NW, Suite 312 
Washington, DC 20036 
(202) 888-1741 
Rachel@guptawessler.com 
matt@guptawessler.com 
*Motion for pro hac vice admission to be 
filed 
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Flint, Michigan 1 

Monday, May 21, 2018 - 11:39 a.m. 2 

   THE COURT:  We’re going to do RPF Oil against 3 

Genesee County and Genesee County Health Department and it’s 4 

17-109107-CZ.  Today is the date and time to hear Defendants’ 5 

motion for summary disposition and Mr.--who’s going to argue, 6 

Ms. Stowers, are you going to do that? 7 

   MS. STOWERS:  No, your Honor.  It’s going to be 8 

argued by pro hac vice counsel Rachel Bloomekatz.   9 

   THE COURT:  Ms. Rachel Bloomekatz and, Mr. Clifford 10 

Knaggs present on behalf of Plaintiff. 11 

   MR. KNAGGS:  Correct. 12 

   THE COURT:  All right, let’s proceed and the Court 13 

has reviewed the newest material submitted by everybody and I 14 

have reviewed Llewellyn and so go forward, thank you. 15 

   MS. BLOOMEKATZ:  Okay, good morning, your Honor. 16 

   THE COURT:  Morning. 17 

   MS. BLOOMEKATZ:  Thank you.  This Court, as you 18 

said, is undoubtedly very familiar with this case.  We’re on, 19 

I believe, our third motion for summary disposition on the 20 

preemption issue and, of course, the County has submitted 21 

extensive briefing.  So, really, I’m here to answer any 22 

questions or concerns that your Honor has.  I would be 23 

remised, your Honor, though not to mention and not to 24 

highlight the unprecedented nature of this case.  It really-- 25 
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   THE COURT:  It’s definitely unique. 1 

   MS. BLOOMEKATZ:  It’s definitely unique and also in 2 

precedent both here in Michigan and nationally.  Here in 3 

Michigan, in the 50 years since the Age of Majority Act has 4 

been enacted not a single court has ever found a local law to 5 

be preempted by the Age of Majority Act.  As highlighted in 6 

our brief, there are local laws, dozens of them throughout the 7 

case--throughout the state, excuse me, that make these age 8 

based distinctions for people who are older than 18 just like 9 

the Tobacco 21 Regulation here and those include, you need to 10 

be older to operate a dance hall, or to purchase fireworks, or 11 

to run amusement park devices.  They’re--they’re--really 12 

littered all over our local statutes are age based 13 

restrictions that are over 18 and you would be the first judge 14 

in Michigan to say that a government can’t do that.  It really 15 

would append sort of the basic regulatory framework for local 16 

laws and this has national implications.  You’d be first judge 17 

in the country to say that any state’s Age of Majority Act 18 

preempts a tobacco 21 ordinance.  So just like here in 19 

Michigan, after the federal voting age changed from 21 to 18, 20 

all across the states, over 40 states enacted similar Age of 21 

Majority Acts and now we have over 300 cities and towns across 22 

the country and 19 states that have similar tobacco 21 23 

ordinances, none has been found preempted by any of these 24 

other similar Age of Majority Acts and really there’s no basis 25 
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here for that unprecedented ruling.  Under the high bar for 1 

conflict preemption, as set forth by the Michigan Supreme 2 

Court, neither the Youth Tobacco Act nor the Age of Majority 3 

Act preempts Genesee County’s Tobacco 21 Regulation.  So, 4 

really, I’m happy to answer your Honor’s questions about 5 

specifics of law and I’m happy to respond to the Plaintiff’s 6 

argument but I--I do understand that we’ve briefed this quite 7 

heavily and have been here multiple times before. 8 

   THE COURT:  Okay, thank you.  Mr. Knaggs, go ahead.  9 

Thank you, sir. 10 

   MR. KNAGGS:  Thank you, your Honor.  We agree that 11 

this case is ripe for decision.  It’s--it’s a declaratory 12 

judgment action; it’s a question of law.  There’s really 13 

nothing to put to a jury and there are no facts in dispute.  14 

But I, in response, suggest that the Court that, actually, 15 

it’s the Plaintiff that is entitled to relief and I’d ask for 16 

that pursuant to MCR 2.116(I)(2).  I briefed the issue.  This 17 

is a clear--it is as the Ter Beek case says, this is not a 18 

complex analysis.  Llewellyn tells us that if the regulation 19 

prohibits something that the state allows or allows something 20 

that the state prohibits it is a direct conflict and therefore 21 

it is preempted and cannot be enforced.  I go--I go through 22 

the Ter Beek case, it’s hard for me to pronounce. 23 

   THE COURT:  I know, that’s a hard one. 24 

   MR. KNAGGS:  It is.  It’s--I--I’m not even sure if 25 
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that’s-- 1 

   THE COURT:  I agree. 2 

   MR. KNAGGS:  --a correct pronunciation.  That was a 3 

case where there was a city ordinance, City of Wyoming, that 4 

said you can’t use your property in a way that violates 5 

federal law and this related to the Medical Marijuana Act.  6 

That--that ordinance was challenged based upon the preemption 7 

intent--preemptive intent that was set forth in the Medical 8 

Marijuana Act.  So these were two areas of regulation totally 9 

different from each other, one being zoning; one being medical 10 

marijuana.  The court in that case held that the langue in 11 

that act did preempt the ordinance as it related to 12 

prohibition of the use of medical marijuana by a qualified 13 

patient.   14 

   Similar here, while we’re talking about youth 15 

tobacco or tobacco 21 and age of majority, there’s still a 16 

direct conflict because the Youth Tobacco Act and now the 17 

ordinance says that you can’t sell to persons under 21 years 18 

of age.  The Youth Tobacco Act says you can’t sell to a minor 19 

but that’s defined by the Age of Majority Act.  And it’s also 20 

important to note that--that the Youth Tobacco Act was 21 

specifically preempted when it was enacted or a year after it 22 

was--the Age of Majority Act was enacted.  So there’s a clear 23 

intent to apply to the use, sale, possession of tobacco 24 

products.  The state law says if you’re 18 years of all--years 25 
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of age, you can purchase, use, and possession tobacco and 1 

consequently, if you’re a vendor, a store keeper, you can 2 

lawfully sell to someone 18 years of age or older and now the 3 

ordinance says you can’t.  It’s a clear case of direct 4 

conflict and preemption, your Honor.   5 

   They’re trying to suggest that, well, under their 6 

interpretation--under the Defendants’ interpretation, they’re-7 

-they’re on that, that they got general--generalized powers 8 

they can enact whatever they want.  We know that they’re only 9 

limited authority, they can only enact what the legislature 10 

allows them to enact and they’ve stepped over the line in this 11 

case.  We’d ask that you grant relief for the Plaintiff. 12 

   THE COURT:  Anything further? 13 

   MS. BLOOMEKATZ:  Yes.  Thank you.  I’d like to 14 

clarify, your Honor, you just hear the--heard the Plaintiff 15 

here said that the law says that you can sell to anyone over 16 

18 and that that’s what the state law says but I’d actually 17 

like your Honor to look at the text of the state law in the 18 

Youth Tobacco Act because manifestly that’s not what it says.  19 

The Youth Tobacco Act says a person shall not sell, give, or 20 

furnish a tobacco product to a minor, that’s someone 18 years 21 

old.  So you can’t sell to someone who is under 18 but it 22 

doesn’t say that you can or necessarily have a right to sell 23 

anyone who is above 18 year old--18 years old and that makes 24 

it very different from a lot of other laws and laws that the 25 
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Plaintiff has cited.  For example, if you look at Michigan’s 1 

gun laws, it says that a police chief in a city or a 2 

commissioner shall issue a license to purchase to anyone who’s 3 

over 18 as long as there’s some other requirements met.  They 4 

actually give rights and say--and therefore there would be a 5 

direct conflict.  We don’t have that in this case.  Here, the 6 

state law has just set a floor.  It sort of set a baseline and 7 

said certainly in state law you can’t sell to anybody 8 

underneath this, but it’s silent as to anything that’s more--9 

more restrictive.  The Michigan Supreme Court and the Michigan 10 

Court of Appeals, in case after case, has said when a law is 11 

silent like that there’s no direct conflict when a local 12 

government decides to be more protective.   13 

   You can look for example at the USA Cash #1 case 14 

versus City of Saginaw, that’s 285 Mich App 262.  That’s a 15 

case where the state law already made, essentially, pawn 16 

dealers, second hand merchants, have a reporting requirement.  17 

You had to report all your transactions weekly.  Well, local 18 

government came in and said no, we want you to report all of 19 

your transactions every four--48 hours after it happens and 20 

we’re also going to charge you a fee.  The plaintiff in the 21 

case made exactly the same argument that the Plaintiff is 22 

making here.  The Court of Appeals, following Michigan Supreme 23 

Court precedence, said no, it is certainly fine for local 24 

governments to enlarge upon what the state was done as long as 25 
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the state doesn’t clearly set forth something that conflicts.  1 

Here, a right for people 18 and over to purchase tobacco 2 

which, again, is nowhere in the text of the Youth Tobacco Act.  3 

And I would mention even the Attorney General’s opinion agrees 4 

on that.   5 

   The Age of Majority Act doesn’t get the Plaintiff 6 

any further.  The Age of Majority Act is this background 7 

definition of who is an adult for state law purposes and I’ll 8 

mention that it was some very strong language saying you’re an 9 

adult of legal age for all purposes but really what’s that--10 

what that is doing is saying for state law purposes, for all 11 

rights that were “heretofore acquired” and the statute uses 12 

that language.  All those rights that were “heretofore 13 

acquired” under state law that you used to get when you were 14 

21 you now get at your--when you’re 18.  The Age of Majority 15 

Act itself doesn’t confer or grant any rights.  You have to go 16 

to state law to see what rights accrue when you become an 17 

adult.  Right--for example, the--the state statutory code is 18 

replete with examples of rights that accrue when you become an 19 

adult.  You can inherit property; you can voluntarily commit 20 

yourself to a mental institution; you can bring a case in 21 

court as a Plaintiff in your own name.  None of that comes 22 

from the Age of Majority Act itself.  Those are all areas in 23 

Michigan codes that tell you what rights accrue to an adult as 24 

opposed to a minor.  And what the Age of Majority Act did is 25 
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it changed the age of an adult from 21 to 18, it didn’t 1 

actually give any specific rights itself.   2 

   And, again, the Plaintiff here acknowledges that, 3 

yes, the Age of Majority Act changed the age of the Youth 4 

Tobacco Act but, again, that only changed the minimum floor 5 

for selling tobacco in the state.  Now, nowhere in the state 6 

could you sell to anyone under 18; again, didn’t set any sort 7 

of ceiling.  I think, if you look at many indications in the--8 

in the Age of Majority Act, you can see that it’s not looking 9 

to preempt state law at all.  The statute, itself, includes a 10 

long list of statutes that are superseded and changed by the 11 

Age of Majority Act.  In that entire list there is not a local 12 

law mentioned.  It’s sort of a cardinal rule of statutory 13 

construction when a statute gives you a list of examples that 14 

you’re going to interpret those general rules and the statutes 15 

and interpret it so that you’re only preempting or superseding 16 

things that are of the same type or in kind.  You can also see 17 

that the statute says it’s superseding laws including but not 18 

limited to these “public acts.”  We all, of course, know that 19 

the public acts, that’s the formal word for state statutes, 20 

you know, the Public Acts of 1973 or whatnot.   21 

   And I’d also like to point to the legislative 22 

history.  We’ve briefed this in quite detail, I won’t go 23 

through it, your Honor, and much of it is attached to our 24 

brief.  But this not a case that has--that’s--that’s sparse on 25 
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legislative history that just has a few lines, a purpose, or 1 

whatnot.  This is a case where after the federal voting age 2 

changed, the governor at that time, Governor Milliken, 3 

commissioned an entire report to study the Age of Majority Act 4 

and--and changing the age of majority.  If you go up to the 5 

archives, as we have, and pull the report and pull all of the 6 

testimony and all the agencies that contributed to that 7 

report, you’ll note in all of that material, preemption is not 8 

once mentioned.  In particular, that commissioned was charged 9 

with reporting to the governor and to the legislature all the 10 

laws that would need to be changed and they put them all into 11 

an appendix at the end of their report.  Again, not a single 12 

local law is mentioned.  So to read the Age of Majority Act, 13 

the sort of background law about who is an adult and who is 14 

not an adult for state law purposes, to sort of take on legs 15 

and have preempted effect, is really beyond the legislative 16 

history, is really beyond the text, and it’s also beyond 17 

anything else that’s happened elsewhere in the country.   18 

   I’m happy to answer any questions.  I’m also h--I--I 19 

can address every quickly the Ter Beek case, that was a case 20 

where you had a direct conflict unlike here.  That was a law 21 

much like the gun law that I just mentioned, your Honor, where 22 

the medical marijuana statute at the state level says that if 23 

you register and meet certain requirements, you shall be able 24 

to use medical marijuana and that statute, as you can read in 25 
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the case, even said and you shall be able to use it with no 1 

penalty.  You know, that there should be no penalties to it.  2 

So, when the local law comes around and says well, you can’t 3 

use medical marijuana, you can’t do any of this stuff, that 4 

is--that you can do if you’re licensed and registered by the 5 

state, you have a direct conflict.  We’re not--we’re not 6 

disagreeing with that case, we just have a very, very 7 

different statute at issue here.   8 

   THE COURT:  Mr. Knaggs, anything else then? 9 

   MR. KNAGGS:  Just a couple of things, your Honor.  10 

The Age of Majority Act is clear.  It is says, 11 

“...notwithstanding any other provision of law to the 12 

contrary,” we can’t treat someone between 18 and 20 13 

differently.”  Then it goes on to say, “This Act supersedes 14 

all provisions of law that--that does so,” and it says, 15 

“...including but not limited to,” so it’s not--it’s not 16 

limited to that list.  If they would have listed everything it 17 

probably would have been volumes.   18 

   Counsel is trying to suggest that an ordinance is 19 

different, they’re really just talking about public acts 20 

enacted by the legislature.  However, a legislative 21 

determination by the local legislative body is of the same 22 

effect as though made by the general legislature, that’s cited 23 

in Johnson v Genesee County, of all cases, 232 F. Supp. 567, a 24 

1964 case from the Eastern District.  In that case, the drain 25 
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commission had adopted an ordinance, it was enacted by the 1 

county commission to install a new sewer system.  They were 2 

challenged and--and the court rule that--that they fine to 3 

assess the--the fees to do that.  So it’s clear that county 4 

ordinances, city ordinances, have the same effect as state law 5 

because they’re authority to enact them comes directly from 6 

the legislate--legislature, it’s a delegation of legislative 7 

power to the local entity, that has not been done here.  I 8 

don’t know how more clear you could be with a direct conflict 9 

and we’d ask for judgment in favor of Plaintiff.   10 

   THE COURT:  All right, the Court as indicated I 11 

reread a lot of things over the weekend including the Age of 12 

Majority Act, we’ve got the Llewellyn case and other matters 13 

cited, briefs have been submitted again for the Court’s 14 

review.  With respect to whether, really, this--there is a 15 

conflict--an irreconcilable conflict, I would suggest between 16 

the Age of Majority Act and the Genesee County Tobacco--17 

Tobacco 21, I’m sorry, Regulation.  Now, as indicated I call 18 

it the preamble perhaps to the Age of Majority Act.  “It’s an 19 

Act to define the age of majority or legal age and to 20 

prescribe and define the rights, liabilities, 21 

responsibilities, rights of legal capacity of persons 18 or 22 

more years of age.”  Okay, so here we are because the Tobacco 23 

21 Regulation was going to make a distinction between persons 24 

18 to--through 20 which would treat them differently than 25 
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persons 21 and older diminishing their capacity to purchase 1 

cigarettes.  Now, I happen to be a--not much of a proponent of 2 

cigarette smoking but anyway that’s what they were trying to 3 

do.  It sounded like a great idea, however, as Mr. Knaggs has 4 

pointed out, first of all, it’s 722.52 in pertinent part, 5 

“...notwithstanding any other provision of law to the 6 

contrary, a person who is at least 18 years of age on or after 7 

January 1 of ’72 is an adult of legal age for all purposes 8 

whatsoever and shall have the same duties, liabilities, 9 

responsibilities, rights of legal capacity as persons 10 

heretofore acquired at 21 years of age.”  Looking at that in 11 

context, of course, in this situation and looking at the 12 

definition in Llewellyn, it’s actually 401 Michigan 314, it’s 13 

a footnote 4 on page 322, a direct conflict exists when the 14 

ordinance permits what the state statute prohibits or by 15 

(inaudible) of the ordinance prohibits what the state statute 16 

permits.  We have that situation here.  I think there is a 17 

direct conflict here and the County, in my view, cannot change 18 

the capacity of adults 18 to 21 without violating the Age of 19 

Majority Act.  So, pursuant to 2.116(I)(2), motion for summary 20 

granted to Plaintiff.  Thank you. 21 

   MR. KNAGGS:  Thank you, your Honor.  I’ll prepare an 22 

order. 23 

   THE COURT:  Submit an order.  Thank you. 24 

   MR. KNAGGS:  Your Honor? 25 
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   THE COURT:  Yes, sir? 1 

   MR. KNAGGS:  That brings up the question of next 2 

week.  We were scheduled for trial. 3 

   THE COURT:  There’s not a trial now. 4 

   MR. KNAGGS:  Thank you. 5 

   THE COURT:  There wouldn’t be a reason for one.  6 

Thank you.  That I can see.  So, here, actually, Craig would 7 

you give him this back? 8 

   (At 11:57 a.m., proceedings concluded) 9 

       10 
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STATE OF MICHIGAN ) 

    ) 

COUNTY OF GENESEE ) 

 

I certify that that this transcript, consisting of 17 pages, 

is a complete, true, and correct record of the videotape of 

the proceedings and testimony taken in this case as recorded 

on Monday, May 21, 2018. 

 

 

 

Date: June 1, 2018    Denise Churchill   

       Denise Churchill, CER 8507 

       900 S. Saginaw Street, Rm 306 

       Flint, MI 48502 

       (810) 257-3521 
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE

RPF OIL COMPANY,
a Michigan corporation,

Plaintiff,

GENESEE COUNTY and GENESEE

COUNTY HEALTH DEPARTMENT,
individually, jointly and severally,

Defendants.

/

Clifford A. Knaggs (P42232)
Knaggs Brake, P.C.
Counsel for Plaintiff

7521 Westshire Drive, Suite 100
Lansing, Michigan 48917
517-622-0590 / Fax 517-622-8463

/

Case No. 17-109107-CZ

Hon. Judith A. Fullerton

ORDER DENYING DEFENDANTS'
MOTION FOR SUMMARY
DISPOSITION PURSUANT TO MCR
2.116(C)(10)

Rhonda R. Stowers (P64083)
Plunkett Cooney
Counsel for Defendants

111 East Court Street, Suite IB
Flint, Michigan 48502
810-232-5100/Fax 810-232-3159

At a session of said Court, held in the Circuit Courtrooms, City of
Flint, County of Genesee, State of Michigan, on this day of
May, 2018.

PRESENT: THE HONORABLE JUDITH A. FULLERTON
Genesee County Circuit Court Judge

This matter comes before thisCourt onDefendants' Motion forSummary Disposition

If/pursuant to MCR 2.116(C)(10); and

This Court having heard oral argument onthis matter onMay 21, 2018, and having

reviewed thepleadings in this matter and being otherwise fully advised in thepremises,

NOW, THEREFORE, IT IS HEREBY ORDERED that Defendants' Motion for

Summary Disposition is hereby DENIED in itsentirety for the reasons stated ontherecord by this

Court;
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IT IS FURTHER ORDERED, for the reasons stated on the record, that pursuant to

MCR 2.116(I)(2) Plaintiffisentitled toSummary Disposition inits favor on its claim for Declaratory

Judgement.

The Order does not resolve all the issues in this case and remains open.

IT IS SO ORDERED.

JUDITH A.FULLERTON
F-20455

Hon. Judith A. Fullerton

Genesee County Circuit Court Judge

S/*//>s
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE

RPF OIL COMPANY,
a Michigan corporation,

Plaintiff,

GENESEE COUNTY and GENESEE

COUNTY HEALTH DEPARTMENT,

individually, jointly and severally,

Defendants.

/

Clifford A. Knaggs (P42232)
Knaggs Brake, P.C.
Counsel for Plaintiff

7521 Westshire Drive, Suite 100
Lansing, Michigan 48917
517-622-0590 / Fax 517-622-8463

/

Case No. 17-109107-CZ

Hon. Judith A. Fullerton

PROOF OF SERVICE

Rhonda R. Stowers (P64083)
Plunkett Cooney
Counsel for Defendants

111 East Court Street, Suite IB
Flint, Michigan 48502
810-232-5100/Fax 810-232-3159

/

I certify that on the date indicated nextto mysignature below, I senta true copy of

the May 31,2018, Order Denying Defendants' Motion for Summary Disposition Pursuant toMCR

2.116(C)(10) byfirst class mail to Rhonda R. Stowers, Counselfor Defendants, at 111 East Court

Street, Suite IB, Flint, Michigan 48502.

DATED: June 7, 2018
Betsy L. Ree
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE

RPF OIL COMPANY,
a Michigan corporation,

Plaintiff,
v

GENESEE COUNTY and GENESEE
COUNTY HEALTH DEPARTMENT,
individually, jointly and severally,

Defendants.

Clifford A. Knaggs (P42232)
Knaggs Brake, P.C.
Counsel for Plaintiff
7521 Westshire Drive, Suite 100
Lansing, Michigan 48917
517-622-0590 / Fax 517-622-8463

\

Case No. 17-1091 7CaZ

Hon. Judith A. Fulle

STIPULATED ORD

Rhonda R. Stowers (P64083)
Plunkett Cooney
Counsel for Defendants
111 East Court Street, Suite 1B
Flint, Michigan 48502
810-232-5100 / Fax 810-232-3159

At a session of said Court, held in the Circuit Courtrooms, City of
Flint, County of Genesee, State of Michigan, on this   day of
June, 2018.

PRESENT: THE HONORABLE JUDITH A. FULLERTON
Genesee County Circuit Court Judge

This matter comes before the Court on the stipulation of the parties that unless or until

the Court's May 21, 2018 ruling is overturned on appeal, Defendants will not enforce the Tobacco

21 ordinance which was the subject of this case;

The Court having review the file in this case and being otherwise advised on the

premises;
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NOW, THEREFORE, it is hereby Ordered that unless or until the Court's May 21,

2018 ruling as set forth on the record and in the Court's May 31, 2018 Order is overturned on appeal.

Defendants shall not enforce the Tobacco 21 ordinance.

IT IS SO ORDERED.

This order resolves the final issues in this matter and closes the case.

"I approve the form of the above order."

eikfil c-te
Cli d A. Knaggs (P

JUDITH A.R.11 I FR ION
Hon. JudR2)44111erton
Circuit Court Judge

-.-fri--te Le  .c
Rhonda R. Stowers (P64083) 4,/, 6441

Attorney for Plaintiff Attorney for Defendants
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE

RPF OIL COMPANY,
a Michigan corporation,

Plaintiff,
v

GENESEE COUNTY and GENESEE
COUNTY HEALTH DEPARTMENT,
individually, jointly and severally,

Defendants.

Clifford A. Knaggs (P42232)
Knaggs Brake, P.C.
Counsel for Plaintiff
7521 Westshire Drive, Suite 100
Lansing, Michigan 48917
517-622-0590 / Fax 517-622-8463

Case No. 17-109107-CZ

Hon. Judith A. Fullerton

PROOF OF SERVICE

Rhonda R. Stowers (P64083)
Plunkett Cooney
Counsel for Defendants
111 East Court Street, Suite 1B
Flint, Michigan 48502
810-232-5100 / Fax 810-232-3159

I certify that on the date indicated next to my signature below, I sent a true copy of

the July 2, 2018, Stipulated Order providing that Defendants shall not enforce the Tobacco 21

ordinance unless or until the Court's May 31, 2018 Order is overturned on appeal by first class mail

to Rhonda R. Stowers, Counsel for Defendants, at 111 East Court Street, Suite 1B, Flint, Michigan

48502.

DATED: July 9, 2018
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Nitt_LIAm G. MILLIKEN

-40/

GOVERNOR

Appendix I). The Commission has completed its study and submits herewith its

Automobile Dealers Association, State Bar of Michigan, Michigan Licensed

Governor of the State of Michigan

Attorney General, Licensing and Regulations, and Corrections to obtain their

University and Wayne State University to secure the opinion of students and

Association, and Michigan Real Estate Association. The written opinions of
various other business and labor organizations were requested. (See Appendix

February 22, 1971

Honorable William G. Milliken

Lansing, Michigan

Dear Governor Milliken:

of Majority was created and requested to conduct a detailed study and report
on the Age of Majority. More specifically, the Executive Order called for an
inquiry into the legal rights and responsibilities of minors under Michigan
law and recommendations as to .the advisability of reform in this area. (See

report.

views in their respective areas. We also held hearings at Michigan State

college administrators. In addition, hearings were held with the Michigan

have been too numerous to list, but have assisted greatly in the development

State Capital Building

Social Services, Labor, Commerce, Mental Health, Public Health, Police,

Beverage Association, Michigan Retailers Association, Michigan Bankers

of this report.

gather and analyze carefully the reasons for and against altering the age

III).

from various individuals and groups. Individually, we have reviewed and
studied many published resource materials bearing on this subject. These

of majority in terms not only of young people, but of society at large.

The Commission held a series of hearings with the Departments of State,

By Executive Order 1970-14 the Governor's Special Commission on the Age

As a commission and individually, we also received comments and opihions

Finally, we would like to assure you that we have tried our utmost to

STAT E OF MICHIGAN

EXECUTIVE OFFICE

LANSING

-1- 

Judge Frank Miltner, Chairman

Special Commission On The

S. Martin Taylor, V. Chairman

Age of Majority
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Honorable William G. Milliken
February 22, 1971
Page 2

The lowering of the age of majority will have sweeping consequences and rami-
fications, some of which will not be warmly embraced by all, but we of the
Commission'are unanimous and sincere in the belief that it is a progressive
and responsible step forward.

Respectfully submitted

Frank Miltner
Chairman
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VOTING 

In June 1970, the Congress of the United States passed, and the President
signed into law, the Voting Rights Act Amendments of 1970.1 This statute
purported to lower the minimum voting age for all elections, state and federal,
from 21 to 18.

On December 21, 1970, the United States Supreme Court held in U.S. v. 
Arizona,2 that the Constitution empowers the Congress to change voting age
requirements for federal elections but not for state and local elections.

As a result, since Jan. 1, 1971, the effective date of the Act, 18-year-
olds in Michigan can vote for their congressman but not their state representa-
tive, can vote for their senators in Washington, but not their senator in
Lansing, can vote for their President but not their governor.

If this situation prevails at the time of the next general election, the
cost to the state of holding that election will be greatly increased, because
separate ballots or voting machines will be necessary.

The 1970 Voting Rights Act Amendments and the decision in U.S. v. 
Arizona are the latest manifestations of a national policy of expanding the
franchise to various groups that in the past have been arbitrarily excluded
from the polling booth.

Acts designed to assist registration of minority group citizens and il-
literate citizens have been passed by the Congress and upheld in the courts.3
The poll, tax has been abolished so that the poor are not disenfranchised
because they cannot pay to exercise their right to vote.4  Unreasonable re-
sidency requirements have been struck down by Congress and the courts.5
Finally, that the right to vote is a fundamental one that cannot be diluted
by weighted geographic apportionment was established in the one-man-one-vote
decision of Reynolds v. Sims.6

Legislation to lower the voting age from 21 was introduced and defeated
by the Michigan Legislature, or never reported out of committee, in 1943, 1953,
1954, 1955, 1957, 1959, and 1969. Proposed 'Constitutional Amendments to the

1Public Law 91-285.

239 U.S. Law Week 4027

3The Voting Rights Act of 1965 included measures to increase Black voter
registration in the South. New York's English literacy test, which in prac-
tice could have disenfranchised many Puerto Rican residents of the state who
were literate in Spanish, was declared unconstitutional in Katzenbach v.
Morgan, 384 U.S. 641 (1966). The Voting Rights Act of 1970 outlaws all
literacy tests as prerequisites to voting in all elections, federal or state.
Its constitutionality was established in U.S. v. Arizona, supra.

4U.S. Constitution, Amendment 24. The amendment became effective in 1967.

5See the Voting Rights Act Amendments of 1970 and U.S. v. Arizona, supra.

6377 U.S. 533 (1964). -18-
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same effect were passed in Lansing and submitted to the people in 1966 and

again in 1970. In 1966, the proposal was defeated 703,076 (36%) to

1,267,872 (64%); in 1970 a similar proposal went down 924,958 (39%) to

1,446,840 (61%):1

At present, five states set an age under 21 as the minimum voting age:
Georgia (18, lowered in 1943); Kentucky (18, lowered in 1955); Hawaii (20,
the minimum age since before it achieved statehood in 1959); Alaska (now

18, lowered from 19 in the 1970 election); and Nebraska (20, lowered in the
1970 election).

As a result of U.S. v. Arizona, legislation to lower the voting age to

18 has been or soon will be introduced in almost all other states.

Approximately fifty percent of Michigan's population of 18 to 21-year-

olds are enrolled in an educational institution of some kind. National
figures suggest that at least thirty-nine percent of these students work
part time to support or help support themselves. Of those not enrolled in
school -- 90% of the males and 63% of the females age 18 to 21 are working
full time.

If the franchise is extended to the 18 through 20 age group, the size of
Michigan's electorate will be increased by an estimated 419,000 or 8.4 per-
cent.°

We the members of the Governor's Special Commission on the Age of Majority
have been convinced by the information presented to us and by our observa-
tion of, and conversations with, many young people themselves that the great
majority of 18 through 20-year-olds are physiologically, educationally, and
emotionally capable of assuming the full benefits and burdens of citizenship.
Contrary to the conventional wisdom of those who are, if you will, "con-
stitutionally" opposed to extending to 18, 19, and 20-year-olds this moat
important idicia of citizenship, the average person in this age group is
not an irresponsible or at least unrealistic student who hasn't the life
experience to vote intelligently or to vote independently, free from the
undue influence of parents or peers.

Almost one half of Michigan's 18 through 20-year-olds are not in school,
but are working. Many of these young people are also married. The potential
for parental or peer influence would seem to be minimal'Tsoffar as these newly
emancipated young people are concerned. As for the second group, the students,
as part of their citizenship training, they are taught in the high school and
through extracurricular elections to think and vote for themselves. They
have been learning to question the political decisions of the past and to
make their own judgments on political matters for years.

7Source: 1966 election, Michigan Manual, Table at p. 474. 1970-election,
Final Report, Board of State Canvassers of the State of Michigan, December 1,
1970.

8Source,, Congressional Digest 49:4 134 (May 1970), using figures compiled
by the U.S. Cenaus Bureau.

-19-
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Lowering the voting age in Michigan will, in the Commission's view, bring
a much needed consistency to the law as it affects the 18 through 20 age
group. We now hold the 18-year-old responsible as an adult for his criminal
actions, we allow him to drive private and commercial vehicles with no age-
related disabilities, we do not give him the special protections of our child
labor laws, we do not require him to be enrolled in school, we allow him to
marry without his parents' consent, we hold him liable for his torts, and yet
we do not let him vote. Admittedly, 18 is just as arbitrary a lower limit on
voter qualification as 21, but at least it is an arbitrary cutoff more closely
reflecting the realities of the abilities, education, and living patterns
of today's young people.

The Commission is aware of the argument frequently made by advocates of
18-year-old suffrage that if you are old enough to fight for your country,
you are old enough to vote. In fact, lower-the-voting-age movements in this
country have in the past gathered momentum only during wartime. Michigan
Senator Arthur H. Vandenburg was, for example, cosponsor of one of the
earliest Congressional resolutions urging a constitutional amendment to
broaden the franchise to include 18-year-olds in 1942, at the height of World
War II and shortly after the draft age had been lowered to 18 by the 1942
Selective Service and Training Act. The Congress has now eliminated this
discrepancy between the minimum ages for compulsory military service and
exercising the franchise at the federal level, and the Commission urges the
Michigan Legislature and voters to do away with it on the state level as
well. If taxation without representation was bad, conscription Without
representation is certainly worse.

Opponents of the 18-year-old vote generally make three different points.
First, they say, 18-year-olds are not mature enough, not experienced or know-
ledgeable enough to exercise the franchise responsibly. This cliche might
have been true once, but it is not true now. Our schools are better preparing
students to be informed citizens today. More, many more, of our teenagers are
completing high school than did 50 years ago. And, for whatever reasons,
whether better nutrition and health care or earlier exposure through the
mass media to adult issues and preoccupations, today's young people are
maturing earlier physically and emotionally, and are earlier able to ap-
preciate and evaluate political issues than were the teenagers of 1920.

Secondly, opposition to franchise age reduction typically includes ex-
pression of some rather vague mistrust of America's young people of today.
This is not only unjustified, it is tragic. The activist is present in
every age group, every generation, as are the disaffected, the criminals,
and the expatriates. That they exist is no reason to disenfranchise them
or their peers, whether 18 or 50 years old. That they exist is no reason
to shut out from our system the very future of that system. A nation
distrustful of its youth is a nation that does not have the vision to
endure, or the faith in its educational; religious, and family institutions
that they deserve.

Thirdly, opposition to the 18-year-old vote is a manifestation of man's
endemic preference for the status quo. We know 21 years as a lower limit
works reasonably well as a device to ensure a responsible electorate; we
don't know that 18 will work as well, for we've no experience with it;
therefore, we should leave things the way they are. To refute this uneasy

-r20 -
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feeling about the consequence of a change, the Commission cites the experience
of such countries as Brazil, Turkey, :Japan, Great Britain and many others
where under 21-year-olds vote and political patterns have not thereby been
disturbed. Closer to home, we refer you to the experiences of Georgia,
Kentucky, Alaska, and Hawaii. Senator Marlow W. Cook of Kentucky, intro-
ducing the bill in the Senate in March 1970, to lower the voting age, put it
this way: Kentucky has allowed 18-year-olds to vote since 1955, and

"the Kentucky experience has been a complete success .... I would
venture a wager that one could not find 1 percent of KentuCkians,
whether liberal or conservative, mountainier or farmer, city
dweller or tobacco grower, who would advocate raising the age."9

The Commission calls attention to the fact that voter participation among
our 21 to 30-year-old citizens is the lowest of any age group. This situation
is lamentable and perhaps attributable, at least in part, to the fact that
these people were disenfranchised the first three years of their adult life
and did not establish the'habit of voting as they established their habits of
budget, time, and family management. Throughout the high school years,
students are prepared and urged to participate in our political system
by studies of our country's history, its constitution, the feudal system,
state and local government, and current events. But they cannot put into
practice what they have learned for another three years. As a result,
society loses them as interested participants in government for a number of
years. America can ill afford to do dissipate the energy, ideas, and ideals
of her young adults.

"If young people 18 and 19 are old enough to ... fight their country's
battles ... then they are old enough to take part in the political life
of their country and to be full citizens with voting powers."

-- Dwight David Eisenhower

Recommendations

The Commission recommends that a referendum to amend Article 2, Section
1 of the Michigan Constitution to lower the voting age to 18 be resubmitted
to the voters.

The Commission also recommends that the referendum vote be preceded by
an educational program to acquaint the voters with the reasons' for expanding
the franchise.

9Address given on the floor of the U.S. Senate on March 9, 1970, reprinted
in Congressional Digest 49:5 p. 150 (May 1970).

L21-
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CONCLUSIONS 

Michigan statutes related to or based on the Age of Majority are legion.
Appendix V lists such statutes. With limited time and resources it was
beyond our capacity to deal with each of said areas of the law in our report.
We do not believe, however, that such a definitive study is necessary to
recommend an overall lowering of the age of majority. The sections of our
report dealing with'maturity and development, voting, and alcohol primarily
deal with our general opinion of persons 18 to 21 and are applicable to all
aspects of their rights and responsibiliies. If one is mature enough to
purchase alcohol, vote, serve in the armed forces, be subject to criminal
laws as we propose, surely he is mature enough to purchase a BB gun or
cigarettes, receive a gift, or go to the race track, all of which are cur-
rently prohibited.

It is the unqualiffed, unanimous recommendation of the members of this
Commission that the age of majority be lowered to 18, granting our young
citizens full rights and responsibilities and the opportunity to participate
fully in our society'.

To implement the Commission's recommendation, we suggest the legislative
procedures set forth in Appendix VI.

Frank Miltner
S. Martin Taylor
John Hagen
Joseph Cox
William Rustem
Bettye Elkins

-24-
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APPENDICES

I. Executive Order 1970-14

II. List of persona and organizations requested to submit written state-
ments and give oral evidence.

III. List of persona, organizations, stetes and territories requested to
sübmit written statements.

IV. Excerpts from the Report Of the Committee On The Age of Majority, Her
Majesty's Office, London, England, 1967.

V. Compilation of Michigan Laws having age restrictions or requirements.

VI. Suggested Legislation.
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APPENDIX I

STATE OF MICHIOAN

Executive Office * Lansing

EXECUTIVE ORDER

1970-14

GOVERNOR'S SPECIAL COMMISSION ON•THE AGE OF MAJORITY

WHEREAS, the laws of the State of Michigan create legal rights and establish

limitations upon persons who have not attained the age of majority; and

WHEREAS, in many respects those laws do not afford logical or consistent
practices relative to young people; and

WHEREAS, imposition of significant responsibilities on young people requires
the establishment of a legal framework for those responsibilities; and

WHEREAS, many young people are desirous of and are capable of exercising
the rights and meeting the responsibilities of adult citizens; and

WHEREAS, there is an urgent need for a critical review and reevaluation of
existing laws affecting young persons and the development of appropriate

recommendations consistent with those findings.

THEREFORE, I, WILLIAM G. MILLIKEN, Governor of the State of Michigan, pursuant

to the authority vested in me by the Constitution of the State of Michigan

and Act 195 of the Public Acts of 1931, do hereby order the establishment
of the Governor's Special Commission on The Age of Majority to be located

in the Executive Office of the Governor.

The Commission shall be charged with the following functions and responsi-

bilities:

1. To review and analyze Michigan laws and administrative regulations

establishing rights or limitations on persons who have not attained
the age of majority.

2. To identify inconsistencies or inadequacies in the present laws
affecting young persons.

3. To recommend a comprehensive state policy that would recognize appro-
priate legal rights for young people, require legal accountability of

young persons coextensively with new responsibilities, provide effective

legal protection of young people where that protection is required;
and to recommend an appropriate age of majority for Michigan citizens.

4. To solicit information and opinions from citizens, public and private
agencies, associations and interested groups regarding the rights
and responsibilities of young people.

5. To cooperate and coordinate its activities with legislative committees

created to study the rights and responsibilities of youth.
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STATE OF MICHIGAN

Executive Office * Lansing

4,7"fil

The Governor's Special Commission on The Age of Majority shall be composed
of such members and officers as are appointed by the Governor and shall
report their findings and recommendations to the Governor.

BY THE GOVERNOR:

SECRETARY OF STATE

Given under my hand and the Great

Seal of the State of Michigan,
this nineteenth day of August in
the year of Our Lord, One Thousand
Nine Hundred Seventy and of the
Commonwealth One Hundred Thirty-
Four.

WILLIAM G. MILLIKEN

-27-
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APPENDIX V

Secs. 2 & 6 of Public Act 372 of 1927, as amended, being Secs. 28.422
and 28.426 of the Compiled Laws of 1948. License to purchase or carry con-
cealed weapon...must be 21 years of age or more.

Sec. 1 of Public Act 53 of 1921, being Sec. 41.501 of the Compiled Laws
of 1948. Permit to operate billiard room, dance hall, bowling alley, or
soft-drink empotium...must be 21 years of age or older.

Sec. 107 of Chapter 14 of the Revised Statutes of 1846, as amended by
Public Act 14 of 1963, being Sec. 55.107 of the Compiled Laws of 1948.
Appointment as notary public...must be 21 years of age or alder.

Secs. 492 & 495 of Chapter 23 of Public Act 116 of 1954, aŠ amended,
being Secs. 168.492 and 168.495 of the Compiled Laws of 1948. Qualifica-
tions for elector in a township, ward or precinct...must be 21 years of age
or older.

Sec. 69 of Public Act 206 of 1893, being Sec. 211.69 of the Compiled
Laws of 1948. Sale of land for delinquent taxes...if owned by minor sale
may be stayed until appointment of guardian.

Secs. 305 & 310 of Chapter 3 of Public Act 300 of 1949, as amended
by Public Act 176 of 1956, Public Act 89 of 1964, Public Act 268 of 1965,
Public Act 4 of 1964, being Secs. 257.305 and 257.310a of the Compiled
Laws of 1948. Drive school bus...must be 21 years of age or older. Driver's
or chaufeur's license...shall be different color if less than 21 years of
age

Sec. 9a of Public Act 104 of 1937, as amended by Public Act 142. of
1939, Public Act 19 of 1944, Public Act 313 of 1949, and Public Act 175
of 1965, being Sec. 330.19a of the Compiled Laws of 1948. Mental disease
institutions...voluntary commdtment...must be 21 years of age or older,
emancipated, or obtain parental consent.

Sec. 44 of Public Act 151 of 1923, as amended by Public Act 104 of
1937, Public Act 313 of 1949, Public Act 148 of 1952, Public Act 183 of
1953, Public Act 159 of 1956 and Public Act 313 of 1957, being Sec. 330.54
of the Compiled Laws of 1948. Mental disease institutions...petitions for
involuntary commitment...if by next of kin such person must be 21 years of
age or older.

Sec. 55 of Public Act 292 of 1957, as amended by Public Act 184 of
1961, being Sec. 400.5$ of the Compiled Laws of 1948. Welfare...eligibility
to receive general relief including medical care...must be emancipated.

Sec. 12 of Public Act 27 of 1959, as amended by Public Act 10 of
1963, being Sec. 431.42 of the Compiled Laws of 1948. Pari-mutuel wagering
at horse races...minors prohibited.
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Sec. 33 & 33a of Public Act 8 of the Extra Session of 1933, as amended
by Public Act 281 of 1937, Public Act 80 of 1955, Public Act 227 of 1952
and Public Act 187 of 1956; and Sec. 33b of Public Act 68 of 1969, being
Secs. 436.33, 436.33a and 436.33b of the Compiled Laws of 1948. Alcoholic
liquor...prohibits sale to and possession or transportation by persons under
21 years of age.

Sec. 823 of Public Act 317 of 1969, being section 418.823 of the Com-
piled Laws of 1948. Workmen's compensation...injured minor employee...
guardian or next friend to make claim.

Sec. 1 of Public Act 160 of 1919, as amended by Public Act 215 of 1945,
being Sec. 551.251 of the Compiled Laws of 1948. Legal status of married
minors...marriage releases parental control.

Secs. 1, 2, 3, 4, 6, 7, and 9 of Public Act 172 of 1959, as amended,
being Secs. 554.451, 554.452, 554.453, 554.454, 554.456, 554.457, and
554.459 of the Compiled Laws of 1948. Gifts to minors...defines adult as
person who has attained the age of 21 years...places numerous restrictions
on gifts to minors.

Public Act 236 of 1961, as amended, being Sec. 600.9928 of the Compiled
Laws of 1948. Revised Judicature Act...Nufterous provisions expressly or
inferentially defining 21 years as the age of majority or legal age...numerous
impediments, special requirements, defenses, etc. imposed or required of minors.

Sec. 113a of Public Act 167 of 1967, being section 702.113a of the Compiled
Laws of 1948. Money payable to minor...in certain enumerated situations
money due minor may be paid directly to parents without appointment of
guardian.

Public Act 288 of 1939, as amended, being Secs. 701.1 through 713.6
of the Compiled Laws of 1948. Probate Code...Numproug provisions expressly or
inferentially defining 21 years as the age of majority or legal age...numerous
impediments, special requirements, defenses, etc. imposed or required of minors.

Secs. 1, 2, and 3 of Public Act 31 of 1915, being Secs. 722.641, 722.642
and 722.643 of the Compiled Laws of 1948. Cigarettes...prohibits selling,
giving or furnishing cigarettes in any form to persons under 21 years of
age...prohibits use of cigarettes in any form by persons under 21 years of
age in a public place.

Sec. 9 of Public Act 175 of 1927, being Sec. 766.10 of the Compiled Laws
of 1948. Preliminary examinations...court may exclude from place of examina-
tion any and all minors.

Secs. 141a, 141c, 141d and 142 of Public Act 328 'of 1931, as amended,
being Secs. 750.141a, 750.141c, 750.141d and 750.142 of the Compiled Laws of
1948. Alcoholic Liquor...prohibits anyone from furnishing alcoholic beverage
to minor except on authority of licensed physician...prohibits false repre-
sentation of being 21 years of age for securing alcoholic liquor for one's
self or another...prohibits selling or giving of books etc. containing
obscene language or the like to minor.
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Public Act 358 of 1968, being Secs. 750.243a through 750.243d of the
Compiled Laws of 1948. Fireworks...permit to use and transportation of fire-
works prohibited unless 21 years of age.

Public Act 186 of 1960, being Secs. 752.891 and 752.892 of the Compiled
Laws of 1948. BB handgun...prohibits use or possession by persons under 21
years of age unless accompanied by a person over 21 years of age.

Public Act 283 of 1957, being Sec. 750.28 of the Compiled Laws of 1948.
Cereal beverage...prohibits selling, giving or furnishing of cereal beverage
of any alcoholic content under the name of "near beer" or the like or any
name which implies the beverage has an alcoholic content to a minor.

Secs. 1 & 4 of Chapter II of Public Act 165.of 1954, being Secs. 702.1
and 702.4 of the Compiled Laws of 1948. Wills...must be of "legal age" or
"full age" to make will.

-66-
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APPENDIX VI

Suggested Legislation

A bill to define the Age of Majority or Legal Age and to prescribe
and define the duties, liabilities, responsibilities, tights and legal
capacity of persons 18 or more years of age.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Notwithstanding any other provision of law to the contrary,
upon the effective date of this act, any person upon becoming 18 years of
age, shall be deemed an adult of legal age for all purposes whatsoever and
shall have the same duties, liabilities, responsibilities, rights and legal
capacity as persons heretofore acquired at 21 years of age.

Section 2. A11 provisions of law currently prescribing duties,
liabilities, responsibilities, rights and legal capacity of persons 18
years of age through 20 years of age different from persons 21 years of
age are accordingly amended by Section 1 hereof, including but not limited
to the following enumerated public acts:

Secs. 2 & 6 of Public Act 372 of 1927, as amended, being Secs.
28.422 & 28.426 of the Compiled Laws of 1948.

Sec. 1 of Public Act 53 of 1921, being Sec. 41.501 of the Compiled
Laws of 1948.

Sec. 107 of Chapter 14 of the Revised Statutes of 1846, as amended
by Public Act 14 of 1963, being Sec. 55.107 of the Compiled Laws of 1948.

Secs. 492 & 495 of Chapter 23 of Public Act 116 of 1954, as amended,
being Secs. 168.492 and 168.495 of the Compiled Laws of 1948.

Sec. 69 of Public Act 206 of 1803, being Sec. 211.69 of the Compiled

Laws of 1948.

Secs. 305 & 310 of Chapter 3 of Public Act 300 of 1949, as amended

by Public Act 176 of 1956, Public Act 89 of 1964, Public Act 268 of 1965,

Public Act 4 of 1964, being Seca. 257.305 and 257.310a of the Compiled

Laws of 1948.

Sec. 9a of Public Act 104 of 1937, as amended by Public Act 142 of

1939, Public Act 19 of 1944, Public Act 313 of 1949, and Public Act 175

of 1965, being Sec. 330.19a of the Compiled Laws of 1948.

-67-
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Sec. 44 of Public Act 151 of 1923,' as amended by Public Act 104 of
1937, Public Act 313 of 1949, Public Act 148 of 1952, public Act 183 of
1953, Public Act 159 of 1956 and Public Act 313 of 1957,'being Sec.
330.54 of the Compiled Laws of 1948.

Sec. 55b of Public Act 292 of 1957, as amended by Public Act 184 of
1961, being Sec. 400.55b of the Compiled Laws of 1948.

Sec. 12 of Public Act 27 of 1959, as amended by Public Act 10 of
1963, being Sec. 431.42 of the CoMpiled laws of 1948.

Secs. 33 & 33a of Public Act 8 of the Extra Session of 1933, as
amended by Public Act 281 of 1937, Public Act 80 of 1955, Public Act.
227 of 1952 and Public Act 187 of 1956; and Sec. 33b of Public Act 68
of 1969, being Secs. 436.33, 436.33a and 436.33b of the Compiled Laws
of 1948.

Sec. 823 of Public Act 917 of 1969, being section 418.823 of the
-Compiled. Laws of 1948.

Sec. 1 of Public Act 160 of 1919, as amended by PUblic Act 215 bf
1945, being Sec. 551.251 of the Compiled Laws of 1948.

Secs. 15 & 29 of Chapter 66 of the Revised Statutes of 1846, being
Secs. 558.15 and 558.29 of the Compiled Laws of 1948.

Secs. 1, 2, 3, 4, 6, 7, and 9 of Public Act 172 of 1959, as amended,
being Secs. 554.451, 554.452, 554.453, 554.454, 554.456, 554.457, and
554.459 of the Compiled Laws of 1948.

Public Act 236 of 1961, as amended, being Sec. 600.9928 of the
Compiled Laws of 1948.

Sec. 113a of Public Act 167 of 1967, being section 702.113a of
the Compiled Laws of 1948.

Secs. 1 through 117 of Chapter II, Secs. 1 through 33 of Chapter III,
Secs. 1 through 62 of Chapter IX, of Public Act 288 of 1939, as amended,
being Secs. 702.115 through 703.33 and 709.1 through 709.2 of the Compiled
Laws of 1948.

Secs. 1, 2, and 3 of Public Act 31 of 1915, being Secs. 722.641,
722.642 and 722.643 of the Compiled Laws of 1948.

Secs. 1, 2, 3, 4, and 5 of Public Act 293 of 1968, being Secs. 722.1,
722.2, 722.3, 722.4 and 722.5 of the Compiled Laws of 1948.

Sec. 9 of Public Act 175 of 1927, being Sec. 766.10 of the Compiled
Laws of 1948.

Secs. 141, 141a, 141b, 141c, 141d and 142 of Public Act 328 of 1931,
as amended, being Secs. 750.141, 750.141a, 750.141b, 750.141c, 750.141d,
and 750.142 of the Compiled Laws of 1948.
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Public Act 358 of 1968, being Secs. 750.243a through 750.243d
of the Compiled Laws of 1948.

Public Act 186 of 1960, being Secs. 752.891 and 752.892 of the
Compiled Laws of 1948.

Public Act 283 of 1957, being Sec. 750.28 of the Compiled Laws
of 1948.

Secs. 1 & 4 of Chapter II of Public Act 165 of 1954, being Secs.
702.1 & 702.4 of the Compiled Laws of 1948.

Section 3. This act shall not impair or affect any act done, offense
committed or right accruing, accrued or acquired, or a liability, penalty,
forfeiture, or punishment incurred prior to the time this act takes effect,
but the same may be enjoyed, asserted and enforced, as fully and to the
same extent as if this act had not been passed. Such proceedings may be
consummated under and according to the law in force at the time such pro-
ceedings are or were commenced. A11 proceedings pending at the effective
date of this act and all proceedings instituted after the effective date
of this act for any act done, offense committed, right accruing, accrued,
or acquired, or liability, penalty, forfeiture, or punishment incurred
prior to the effective date of this act may be continued or instituted
under and in accordance with the provisions of the law in force at the
of the commission of said act done, offense committed, right accruing,
or acquired, or liability, penalty, forfeiture or punishment incurred.
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Court of Appeals of Michigan.

Rudolpho G. RODRIQUEZ, d/b/a
Nonstop Fireworks, Plaintiff–Appellant,

v.
TOWNSHIP OF DELTA, Defendant–Appellee.

Docket No. 324444.
|

Feb. 9, 2016.

Eaton Circuit Court; LC No. 13–000738–CZ.

Before: O'CONNELL, P.J., and OWENS and
BECKERING, JJ.

Opinion

PER CURIAM.

*1  Plaintiff, Rudolpho G. Rodriquez, appeals as of
right the trial court's grant of summary disposition to
defendant, Delta Township (the Township), under MCR
2.116(C)(10) (no genuine issue of material fact). The trial
court determined that an ordinance regulating vendors'
hours did not conflict with a state statute that prohibits
localities from regulating firework sales. We affirm.

I. FACTUAL BACKGROUND

Rodriquez operates tents that sell fireworks out of leased
spaces. On June 8, 2013, the Township issued Rodriquez
a permit to sell fireworks. The Township informed
Rodriquez that he could not sell fireworks between 9:00
p.m. and 9:00 a.m. pursuant to an ordinance regulating
vendor hours:

Vending, soliciting or peddling, as
defined herein, is prohibited at a

private residence prior to 9:00 a.m.
and after 9:00 p.m., and shall not
be conducted on property zoned
commercial, office or industrial
under township ordinance after 9:00
p.m. and prior to 9:00 a.m. [Delta
Twp Ordinances, § 42–4(c).]

On June 19, 2013, Rodriquez filed his complaint in this
action, alleging in part that the ordinance conflicted with
a statute that prohibits localities from regulating firework
sales:

Except as provided in this act, a
local unit of government shall not
enact or enforce an ordinance, code,
or regulation pertaining to or in
any manner regulating the sale,
display, storage, transportation, or
distribution of fireworks regulated
under this act. [MCL 28.457(1).]

The trial court granted summary disposition to the
Township, concluding that the statute did not preempt the
ordinance. Rodriquez now appeals.

II. ANALYSIS

This Court reviews de novo the trial court's decision on
a motion for summary disposition. Johnson v. Recca,
492 Mich. 169, 173; 821 NW2d 520 (2012). Whether a
statute preempts an ordinance is a question of law, which
this Court also reviews de novo. Ter Beek v. Wyoming,
297 Mich.App 446, 452; 823 NW2d 864 (2012). A state
statute preempts an ordinance when the ordinance either
(1) directly conflicts with the statute or (2) the statute
completely occupies the field that the ordinance regulates.
McNeil v. Charlevoix Co, 275 Mich.App 686, 697; 741
NW2d 27 (2007).

First, Rodriquez contends that Ordinance § 42–4(c) and
MCL 28.457(1) directly conflict. We disagree. A statute
and an ordinance directly conflict when the ordinance
permits what the statute prohibits, or when the ordinance
prohibits what the statute permits. McNeil, 275 Mich.App
at 697. For direct preemption to exist, the conflicting
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provisions must address the same subject. See Frens
Orchards, Inc v. Dayton Twp Bd, 253 Mich.App 129, 137;
654 NW2d 346 (2002). In this case, Ordinance § 42–4(c)
does not address fireworks, and MCL 28.457(1) does not
address hours of operation. Neither expressly prohibits
what the other expressly permits. We conclude that the
ordinance and statute do not directly conflict.

Second, Rodriquez contends that MCL 28.457(1)
preempts the entire field of regulations involving
fireworks. Specifically, Rodriquez contends that the
words “any manner” in the statute means that no
ordinance may even incidentally affect the sale of
fireworks. The Township contends that Ordinance § 42–
4(c) does not fall within the field of fireworks regulation.
We agree with the Township.

*2  One way in which a statute preempts an entire field is
when the statute expressly states that the state's authority
in the area of law is exclusive. People v. Llewellyn, 401
Mich. 314, 322; 257 NW2d 902 (1977). However, a
municipality is not prohibited from enacting ordinances
outside the field of regulation, even if the ordinance
incidentally affects the regulated field. See Id. at 330–331
(stating that a prohibition on adult entertainment would
only be incidentally related to the prohibited state field of
obscenity).

In focusing solely on the phrase “any manner,” Rodriquez
ignores a pertinent rule of statutory construction. This

Court reads the provisions of statutes “reasonably and
in context,” and reads subsections of cohesive statutory
provisions together. Robinson v. Lansing, 486 Mich. 1,
15; 782 NW2d 171 (2010). MCL 28.457(1) prohibits the
Township from enacting or enforcing “an ordinance ...
pertaining to or in any manner regulating the sale, display,
storage, transportation, or distribution of fireworks ....“
When used in this manner, the word “of” indicates that
the word that follows is a component or part of the
previous word or phrases. Merriam–Webster's Collegiate
Dictionary (11th ed). The use of the word “of” in this
statute indicates that the ordinance in question must
“pertain to” or be related in some manner to fireworks.
Ordinance § 42–4(c) does not pertain to the sale of
fireworks—it pertains to hours that vendors can operate.
Unlike the firearm ordinance at issue in Mich Coalition
for Responsible Gun Owners v. Ferndale, 256 Mich.App
401; 662 NW2d 864 (2003), the local ordinance does not
concern the statute's subject matter at all. We conclude
that the ordinance does not address a subject matter
prohibited by the field of preemption specified in the
statute.

We affirm.

All Citations

Not Reported in N.W.2d, 2016 WL 520011

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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