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December 9, 2019 letter to Miyoko’s, its similar communications to other plant-based food
producers, and its application or proposed application of state and federal statutes and
regulations as reflected in the letter—unreasonably restricts Miyoko’s right to free speech by
prohibiting the company from making truthful statements about the identity, quality, and
characteristics of vegan and plant-based products, including referring to plant-based products
using dairy and dairy-analogue terms.

52. Specifically, the State of California’s enforcement and regulatory position
prohibits Miyoko’s from truthfully labeling, marketing, and advertising plant-based dairy
products in a manner that effectively and accurately describes them as replacements for
conventional dairy products. The State’s position further restricts Miyoko’s ability to convey its
core mission to the public through language and images.

53.  The State of California, through officials in the Department of Food and
Agriculture, 1s prohibiting Miyoko’s from engaging in protected speech based on its content and
based on the viewpoint expressed through that speech.

54.  The State of California, through officials in the Department of Food and
Agriculture, i1s preventing Miyoko’s from discussing truthful and non-misleading information
about matters of public significance.

35.  There 1s no substantial state interest in the speech restrictions imposed by the
State, and the restrictions and requirements go far beyond what would be necessary to protect
any purported state interest in preventing consumer deception or confusion. Moreover, the State
of California has failed to substantiate any claims of consumer deception of confusion through
actual, empirical evidence—as opposed to mere speculation or rote invocation of speculative
concerns about confusion.

56.  Content-based or viewpoint-based rules are not necessary to achieve any
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purported government interest.
57.  The State of California is prohibiting not just Miyoko’s protected speech but the
speech of any plant-based dairy company that does business in California.
PRAYER FOR RELIEF

For all of these reasons, the plaintiff request that this Court:

a. Grant a preliminary and/or permanent injunction enjoining the defendants from
enforcing state or federal law against Miyoko’s in the manner set forth in the
State’s December 9, 2019 letter;

b. Enter a declaration that the application of the state and federal laws set forth in
the State’s December 9, 2019 letter to Miyoko’s violates the First Amendment to
the United States Constitution on a solely as-applied basis;

C. Award costs, attorneys’ fees, and interest under 42 U.S.C. § 1988; and

d. Allow such other and further relief as this Court finds just.

Respectfully submitted,

/s/ Alene Anello

Alene Anello (State Bar No. 316387)
Amanda Howell (pro hac vice forthcoming)
ANIMAL LEGAL DEFENSE FUND

525 East Cotati Avenue

Cotati, CA 94931

(707) 795-2533

aanello@aldf.org

ahowell@aldf.org

Deepak Gupta (pro hac vice forthcoming)
Daniel Wilf-Townsend

GUPTA WESSLER PLLC

1900 L Street, NW, Suite 312
Washington, DC 20036

(202) 888-1741

deepak@guptawessler.com

Attorneys for Plantiff Miyoko’s Kitchen, Inc.
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Miyoko’s Creamery
December 9, 2019

activities cannot be used on the advertising of products which resemble milk
products. FAC 38955.

2.The product makes the following claims “Lactose Free”, “Hormone Free”, and
“Cruelty Free”. Because the product is not a dairy product it cannot assert these
claims as they as imply that the product may be a dairy food without these
characteristics. Additionally, although the food may be of plant origin, plants also
contain endogenous hormones which regulate growth. 21 CFR 102.5 (a)
provides that the common or usual name of a food, which may be a coined term,
shall accurately identify or describe, in as simple and direct terms as possible the
basic nature of the food or its characterizing properties or ingredients. Under
subdivision (c) of this same section it states that “The common or usual name of
a food shall include a statement of the presence or absence of any characterizing
ingredient(s) or component(s) and/or the need for the user to add any
characterizing ingredient(s) or component(s) when the presence or absence of
such ingredient(s) or component(s) in the food has a material bearing on price or
consumer acceptance or when the labeling or the appearance of the food may
otherwise create an erroneous impression that such ingredient(s) or
component(s) is present when it is not, and consumers may otherwise be misled
about the presence or absence of the ingredient(s) or component(s) in the food.
Revise the claims to remove those claims which are characteristic of dairy
products. (The images are included on page 3 of 3 of this letter)

3.The products assert that they are “revolutionizing dairy with plants”. The
product is ineligible to make these claims as it is wholly composed of plant oils
and is not of dairy origin. Remove these claims as they render the product
misbranded with respect to dairy products and the food fails to contain the milk
and milk ingredients which render them eligible for such claims. 21 CFR 101.18.
and 21 CFR 130.8.

Sincergly,

W s

LaVone Dyer R.E.H.S. R.D.I.

Senior Environmental Scientist

California Department of Food and Agriculture
Milk and Dairy Foods Safety Branch
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Miyoko’s Creamery
December 9, 2019

[ @ Miyoko's Vegan Creamery | The X
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Tomorrow's Creamery is,
100% dairy & cruelty-fiee;
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Miyoko's Organic Vegan Butter

“l am so happy to be able to share this cultured butter with the world. This
takes vegan cooking to a whole new level and melted on morning toast
it's a mind-blowing start to the day."

~ale,
EUROPEAN STYLE CULTURED VEGAN
BUTTER
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Our organic vegan butter is made with organic coconut oil. and is
a culinary game-changer that brings plant-based buttery
goodness to your morning toast & beyond.

Miyoko's organic vegan butter revolutionizes the concept of
vegan butter and its applications. Our vegan butter more closely
resembles real butter than any other plant-based butter on the




Case 3:20-cv-00893 Document 1-1 Filed 02/06/20 Page 5 of 5

€68

GL0 =

LL on »s;zg

slaljiue) amet‘uo Aq umemg pemuag

A8LSI -pappe 7 ‘BWNRI8d UaYIIY SOYORIA
veroupaessbua (o) 9GRS U 0 A0S0

"LNNI09 B SMIHSYI ‘SNIVINOI

SHNLIND 11V VAS ‘NHLIDIT EIMOTHNNS INVOLO
INVEHO 10 EMOTNNS JINVOEO
“§31YM G3H317H 110 11NOJ0J JINYIHO ‘SINAITZHONI
*(AQ@ %0) Bty ‘seiod
“(AQ %0) uoil “(AQ %0) Bk wnioed
“(AQ %0) @ WA ‘60 ur@104d ‘(A %0

ik ‘srebng pappy B0 ‘joul) 60 S1ebns [ejo)

gNIZING“. “(AQ %0) 60 40qi4 Aejeig (A %0) 60
*que (€301 (AQ %¢) Buisy wnipos

“(AQ %0) Buip ¥se10UD ‘B0 184 SUELL
“(AQ %0v) B8 184 1ES ‘(AQ %P1)

611 3ed |ej01 QG SOM0|ED
‘(6p1) dsq} | :921S "AlOS
‘Jaurejuoo Jad sbuinias 9| Inoqy
sjoeg uonlnN

8/0°€

AT 2 Y], W opmjl)s

H3WyaND

19¢°1L

LEE LR

1696

T0H3LS310HY
Cope

colo
EUROFEm STYLE

I i

TOMORROW S
CREAMERY

S5
0W9
Y and we’e

MENALL

osles
EENE)

WUUE@MW
A
8/0°¢€

ol
PHENOI

‘33

osles
CASHEW CREAM
FERMENTED WITH
LIVE CULTURES .
oo

Lfulure
of duiry s

=
S
3
=
"
=
=
=Y
=
=
=)
=
2
=
5
5
=]

%
“The,

NETWT 8 0Z(2276) %

e
. \WOKoe CULTURED VEGAN
THANKYGU )

) CREAMERY.

USE 111 TO REPLACE
CONVENTIONAL.
DAIRY BUTTER

€€l

290'v



JS-CAND 44 (Rev. 07/19) Case 3:20-cv-0089%19?]c_‘u(r138$1§ﬁ §fﬁ8]£)%/06/20 Page 1 of 2

The JS-CAND 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law,
except as provided by local rules of court. This form, approved in its original form by the Judicial Conference of the United States in September 1974, is required for the Clerk of
Court to initiate the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS
MIYOKO'S KITCHEN, INC.

(b) County of Residence of First Listed Plaintiff ~Sonoma County
(EXCEPT IN U.S. PLAINTIFF CASES)

DEFENDANTS

KAREN ROSS, in her official capacity as Secretary of the California Department of Food and Agriculture, a
STEPHEN BEAM, in his official capacity as Branch Chief of the Milk and Dairy Food Safety Branch,

County of Residence of First Listed Defendant
(IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

Attorneys (If Known)

Sacramento County

AMAL RS AT e BB 58 €48 Eotati Avenue Cotati, CA
94931, (707) 795-2533 and GUPTA WESSLER PLLC 1900 L Street, N\
Suite 312 Washington, DC 20036 (202) 888-1741

1I. BASIS OF JURISDICTION (Place an "X in One Box Only) III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff’
(For Diversity Cases Only) and One Box for Defendant)
1 US.G Plaintiff 3 Federal Q . PTF DEF PTF DEF
.S. Government Plainti X ederal Question iti i incina
(U.S. Government Not a Party) Citizen of This State 1 1 lncorpgrated or Prmmpal Place 4 4
of Business In This State
b US.G ¢ Defendant 4 Diversit Citizen of Another State 2 2 Incorporated and Principal Place 5 5
.S. Government Defendan iversity .
(Indicate Citizenship of Parties in Item I1I) . . OfBlleIHSSS I n Another State
Citizen or Subject of a 3 3 Foreign Nation 6 6
Foreign Country
IV. NATURE OF SUIT (Place an “X”" in One Box Only)
CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES
110 Insurance PERSONAL INJURY PERSONAL INJURY 625 Drug Related Seizure of 422 Appeal 28 USC § 158 375 False Claims Act
120 Marine 310 Airplane 365 Personal Injury — Product Property 21 USC § 881 423 Withdrawal 28 USC 376 Qui Tam (31 USC
130 Miller Act 315 Airplane Product Liability Liability 690 Other § 157 §3729()

140 Negotiable Instrument 320 Assault, Libel & Slander 367 Health Care/ LABOR PROPERTY RIGHTS 400 State Reapportionment
150 Recovery of 330 Federal Employers’ Pharmacel(litlcal l?ergcla_nal 710 Fair Labor Standards Act 820 Copyrights 410 Antitrust .

Overpayment Of Liabilit Injury Product Liability 430 Banks and Banking

A Yy . 720 Labor/Management 830 Patent
Veteran’s Benefits . 368 Asbestos Personal Injury . 450 Commerce
340 Marine iabili Relations 835 Patent—Abbreviated New
151 Medicare Act . I Product Liability . ey 4 ;
¢ Defaulted 345 Marine Product Liability PERSONAL PROPERTY 740 Railway Labor Act Drug Application 60 Deportation

152 Recovery of Defaulte 350 Motor Vehicle 751 Family and Medical 840 Trademark 470 Racketeer Influenced &

Student Loans (Excludes
Veterans)

153 Recovery of
Overpayment

of Veteran’s Benefits

355 Motor Vehicle Product
Liability

360 Other Personal Injury

362 Personal Injury -Medical

370 Other Fraud
371 Truth in Lending

380 Other Personal Property
Damage

Leave Act
790 Other Labor Litigation

791 Employee Retirement
Income Security Act

SOCIAL SECURITY

861 HIA (1395ff)
862 Black Lung (923)

Corrupt Organizations
480 Consumer Credit

485 Telephone Consumer
Protection Act

: 385 Property Damage Product 863 DIWC/DIWW (405(g)) 490 Cable/Sat TV
s s Malpractice s IMMIGRATION ¢
160 Stockholders” Suits Liability AA 864 SSID Title XVI 850 Securities/Commodities/
120 gﬂ‘er Commgt » CIVIL RIGHTS PRISONER PETITIONs | 62 Nawraiaanon 865 RSI (405(2) Exchange
5 Contract Product Liability . .
X 440 Other Civil Rights HABEAS CORPUS FEDERAL TAX SUITS 890 Other Statutory Actions

196 Franchise

REAL PROPERTY

210 Land Condemnation
220 Foreclosure

230 Rent Lease & Ejectment
240 Torts to Land

245 Tort Product Liability
290 All Other Real Property

441 Voting
442 Employment

443 Housing/
Accommodations

445 Amer. w/Disabilities—
Employment

446 Amer. w/Disabilities—Other
448 Education

463 Alien Detainee

510 Motions to Vacate
Sentence

530 General

535 Death Penalty
OTHER

540 Mandamus & Other

550 Civil Rights

555 Prison Condition

560 Civil Detainee—
Conditions of

465 Other Immigration
Actions

870 Taxes (U.S. Plaintiff or
Defendant)

871 IRS—Third Party 26 USC
§ 7609

891 Agricultural Acts

893 Environmental Matters

895 Freedom of Information
Act

896 Arbitration

899 Administrative Procedure
Act/Review or Appeal of
Agency Decision

950 Constitutionality of State
Statutes

Confinement
V. ORIGIN (Place an “X*' in One Box Only)
X 1 Original 2 Removed from 3 Remanded from 4 Reinstated or 5 Transferred from 6  Multidistrict 8 Multidistrict
Proceeding State Court Appellate Court Reopened Another District (specify) Litigation—Transfer Litigation—Direct File
VI CAUSE OF Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
ACTION 42. U.S.C.. §.1983
Brief descrintion of cause:
Deprivation of First Amendment right to free speech
VII. REQUESTED IN  CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23, Fed. R. Civ. P. JURY DEMAND: Yes X No
VIII. RELATED CASE(S), JUDGE DOCKET NUMBER
IF ANY (See instructions):
IX. DIVISIONAL ASSIGNMENT (Civil Local Rule 3-2)
(Place an “X” in One Box Only) X SAN FRANCISCO/OAKLAND SAN JOSE EUREKA-MCKINLEYVILLE

DATE

02/06/2020

SIGNATURE OF ATTORNEY OF RECORD

/s/ Alene Anello



JS-CAND 44 (rev. 07/19) Case 3:20-cv-00893 Document 1-2 Filed 02/06/20 Page 2 of 2

INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS-CAND 44

Authority For Civil Cover Sheet. The JS-CAND 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and
service of pleading or other papers as required by law, except as provided by local rules of court. This form, approved in its original form by the Judicial
Conference of the United States in September 1974, is required for the Clerk of Court to initiate the civil docket sheet. Consequently, a civil cover sheet is
submitted to the Clerk of Court for each civil complaint filed. The attorney filing a case should complete the form as follows:

L. a)

b)

)

1I.

1I1.

Iv.

VL

VIIL.

VIIIL.

IX.

Date

Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and
then the official, giving both name and title.

County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land
condemnation cases, the county of residence of the “defendant” is the location of the tract of land involved.)

Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section “(see attachment).”

Jurisdiction. The basis of jurisdiction is set forth under Federal Rule of Civil Procedure 8(a), which requires that jurisdictions be shown in
pleadings. Place an “X” in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.

(1) United States plaintiff. Jurisdiction based on 28 USC §§ 1345 and 1348. Suits by agencies and officers of the United States are included here.

(2) United States defendant. When the plaintiff is suing the United States, its officers or agencies, place an “X” in this box.

(3) Federal question. This refers to suits under 28 USC § 1331, where jurisdiction arises under the Constitution of the United States, an amendment
to the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code
takes precedence, and box 1 or 2 should be marked.

(4) Diversity of citizenship. This refers to suits under 28 USC § 1332, where parties are citizens of different states. When Box 4 is checked, the
citizenship of the different parties must be checked. (See Section III below; NOTE: federal question actions take precedence over diversity
cases.)

Residence (citizenship) of Principal Parties. This section of the JS-CAND 44 is to be completed if diversity of citizenship was indicated above.
Mark this section for each principal party.

Nature of Suit. Place an “X” in the appropriate box. If the nature of suit cannot be determined, be sure the cause of action, in Section VI below, is
sufficient to enable the deputy clerk or the statistical clerk(s) in the Administrative Office to determine the nature of suit. If the cause fits more than
one nature of suit, select the most definitive.

Origin. Place an “X” in one of the six boxes.
(1) Original Proceedings. Cases originating in the United States district courts.

(2) Removed from State Court. Proceedings initiated in state courts may be removed to the district courts under Title 28 USC § 1441. When the
petition for removal is granted, check this box.

(3) Remanded from Appellate Court. Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.

(4) Reinstated or Reopened. Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.

(5) Transferred from Another District. For cases transferred under Title 28 USC § 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.

(6) Multidistrict Litigation Transfer. Check this box when a multidistrict case is transferred into the district under authority of Title 28 USC
§ 1407. When this box is checked, do not check (5) above.

(8) Multidistrict Litigation Direct File. Check this box when a multidistrict litigation case is filed in the same district as the Master MDL docket.

Please note that there is no Origin Code 7. Origin Code 7 was used for historical records and is no longer relevant due to changes in statute.

Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC § 553. Brief Description: Unauthorized reception of cable service.

Requested in Complaint. Class Action. Place an “X” in this box if you are filing a class action under Federal Rule of Civil Procedure 23.
Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

Related Cases. This section of the JS-CAND 44 is used to identify related pending cases, if any. If there are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.

Divisional Assignment. If the Nature of Suit is under Property Rights or Prisoner Petitions or the matter is a Securities Class Action, leave this
section blank. For all other cases, identify the divisional venue according to Civil Local Rule 3-2: “the county in which a substantial part of the
events or omissions which give rise to the claim occurred or in which a substantial part of the property that is the subject of the action is situated.”

and Attorney Signature. Date and sign the civil cover sheet.



