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DefendantsȬappellantsȱappealȱfromȱaȱdecisionȱbyȱtheȱUnitedȱStatesȱDistrict

CourtȱofȱtheȱDistrictȱofȱConnecticutȱ(VanessaȱL.ȱBryant,ȱJudge)ȱawardingȱ

$32,489.29ȱinȱattorney’sȱfeesȱandȱcostsȱtoȱplaintiffȬappellee.ȱȱTheȱfeeȱawardȱfollows

aȱstipulatedȱjudgmentȱawardingȱplaintiffȱmaximumȱstatutoryȱdamagesȱofȱ$1,001

forȱtheirȱdecedent’sȱallegedȱviolationȱofȱtheȱFairȱDebtȱCollectionȱPracticesȱAct

(“FDCPA”),ȱ15ȱU.S.C.ȱ§ȱ1692.ȱȱAppellantsȱargueȱthatȱtheȱawardȱunreasonably

includesȱplaintiff’sȱattorney’sȱfeesȱincurredȱafterȱdefendantȱofferedȱaȱsettlement

includingȱtheȱfullȱamountȱofȱstatutoryȱdamages,ȱandȱthatȱplaintiff’sȱcounsel

committedȱethicalȱviolationsȱthatȱdefeatȱtheȱfeeȱaward.ȱȱBecauseȱdefendants’

settlementȱofferȱdidȱnotȱincludeȱanȱofferȱofȱjudgment,ȱitȱdidȱnotȱfullyȱresolveȱthe

caseȱandȱdidȱnotȱmootȱfurtherȱlitigationȱbyȱplaintiff.ȱȱWeȱthereforeȱconcludeȱthat

theȱdistrictȱcourtȱdidȱnotȱabuseȱitsȱdiscretionȱinȱfindingȱthatȱdefendantsȱremain

liableȱforȱadditionalȱattorney’sȱfeesȱaccruedȱbyȱplaintiff.ȱ

AFFIRMED.

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

DEEPAKȱGUPTA,ȱGuptaȱBeckȱPLLC,ȱWashington,ȱDC,ȱ forȱ theȱPlaintiffȬ
Appellee.

ANDREWȱ J.ȱ SOLTES,ȱ JR.,ȱ LawȱOfficesȱ ofȱDavidȱW.ȱ Rubin,ȱ Stamford,
Connecticut,ȱforȱtheȱDefendantsȬAppellants.ȱ
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ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

PERȱCURIAM:

DefendantsȬappellantsȱappealȱfromȱaȱjudgmentȱofȱtheȱUnitedȱStatesȱDistrict

CourtȱofȱtheȱDistrictȱofȱConnecticutȱ(VanessaȱL.ȱBryant,ȱJudge)ȱawardingȱ

$32,489.29ȱinȱattorney’sȱfeesȱandȱcostsȱtoȱplaintiffȬappellee.ȱȱTheȱissueȱpresentedȱby

thisȱcaseȱisȱwhetherȱaȱdefendantȱremainsȱliableȱforȱplaintiff’sȱattorney’sȱfees

accruedȱafterȱdefendantȱofferedȱaȱsettlementȱthatȱincludedȱtheȱmaximumȱavailable

damagesȱand,ȱasȱmandatedȱbyȱstatute,ȱplaintiff’sȱfeesȱandȱcosts,ȱbutȱthatȱdidȱnot

includeȱanȱofferȱofȱjudgment.ȱȱBecauseȱaȱsettlementȱofferȱwithoutȱanȱofferȱof

judgmentȱdoesȱnotȱfullyȱresolveȱtheȱcase,ȱsuchȱaȱsettlementȱofferȱdoesȱnotȱmootȱthe

dispute,ȱandȱdefendantsȱremainȱliableȱforȱanyȱreasonableȱattorney’sȱfeesȱaccrued

byȱplaintiffȱduringȱfurtherȱlitigation.ȱ

BACKGROUND

PlaintiffȬappelleeȱJoelȱJ.ȱCabalaȱbeganȱthisȱactionȱonȱAprilȱ21,ȱ2009,ȱseeking

damagesȱforȱanȱallegedȱviolationȱofȱtheȱFairȱDebtȱCollectionȱPracticesȱAct

(“FDCPA”),ȱ15ȱU.S.C.ȱ§ȱ1692,ȱbyȱdefendantȱBenjaminȱMorris,ȱanȱattorney.1ȱȱMorris

1ȱFollowingȱtheȱinitialȱentryȱofȱjudgmentȱinȱtheȱcase,ȱbutȱbeforeȱtheȱawardȱof
attorney’sȱ fees,ȱ BenjaminȱMorrisȱ died,ȱ andȱ theȱ coȬexecutorsȱ ofȱ hisȱ estateȱwere
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didȱnotȱandȱdoesȱnotȱcontestȱhisȱsubstantiveȱliabilityȱforȱviolatingȱtheȱFDCPA;

Morrisȱcontendsȱthat,ȱpreciselyȱbecauseȱheȱpromptlyȱofferedȱtoȱpayȱCabalaȱthe

maximumȱdamagesȱheȱcouldȱhaveȱbeenȱentitledȱtoȱunderȱtheȱFDCPA,ȱheȱshould

notȱbeȱheldȱliableȱforȱattorney’sȱfeesȱincurredȱbyȱCabalaȱduringȱaȱprotracted

disputeȱbetweenȱtheȱpartiesȱconcerningȱtheȱformȱofȱtheȱsettlement.ȱȱ

Lessȱthanȱtwoȱmonthsȱafterȱtheȱcomplaintȱwasȱfiled,ȱonȱJuneȱ25,ȱ2009,ȱDavid

W.ȱRubin,ȱcounselȱforȱMorris,ȱcontactedȱcounselȱforȱCabala,ȱJoanneȱS.ȱFaulkner,

andȱofferedȱtoȱsettleȱforȱ$1000,ȱtheȱmaximumȱstatutoryȱdamagesȱmandatedȱbyȱthe

FDCPA,ȱandȱalsoȱoffered,ȱasȱmandatedȱbyȱtheȱstatute,ȱtoȱpayȱCabala’sȱattorney’s

feesȱandȱcosts,ȱwithȱtheȱamountȱofȱsuchȱfeesȱtoȱbeȱdeterminedȱbyȱtheȱcourt.ȱȱRubin

indicatedȱthatȱinȱhisȱview,ȱasȱMorris’sȱofferȱincludedȱmaximumȱrecoverable

damagesȱforȱtheȱunderlyingȱviolation,ȱMorrisȱwouldȱnotȱbeȱliableȱforȱanyȱfurther

feesȱaccruedȱbyȱCabalaȱinȱtheȱdispute.ȱȱFaulkner’sȱreplyȱrequestedȱaȱlumpȱsum

settlementȱincludingȱattorney’sȱfees,ȱtoȱwhichȱRubinȱrespondedȱbyȱagain

requestingȱthatȱanyȱdisputeȱoverȱtheȱamountȱofȱtheȱfeesȱbeȱresolvedȱbyȱtheȱcourt.ȱȱ

Faulknerȱinȱturnȱrepliedȱthatȱaȱfeeȱapplicationȱtoȱtheȱcourtȱwouldȱnotȱbe

substitutedȱasȱdefendants.ȱȱSeeȱCabalaȱv.ȱMorris,ȱNo.ȱ3:09ȬcvȬ651ȱ(VLB),ȱ2012ȱWL
3656364,ȱatȱ*1ȱn.1ȱ(D.ȱConn.ȱAug.ȱ24,ȱ2012).ȱȱForȱpurposesȱofȱthisȱappeal,ȱweȱreferȱto
defendantsȱsimplyȱasȱ“Morris.”
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cognizableȱwithoutȱaȱjudgment,ȱanȱoutcomeȱwhichȱRubinȱhadȱstatedȱheȱwishedȱto

avoid.ȱȱTheȱpartiesȱalsoȱdisagreedȱoverȱFaulkner’sȱrefusalȱtoȱprovideȱan

accountingȱofȱtheȱhoursȱsheȱhadȱthusȱfarȱspentȱonȱtheȱcase.

Afterȱseveralȱmonthsȱofȱfruitlessȱsettlementȱdiscussions,ȱtheȱpartiesȱfinally

jointlyȱstipulatedȱforȱjudgmentȱinȱfavorȱofȱCabala,ȱwithȱdamagesȱsetȱatȱthe

statutoryȱmaximumȱasȱprovidedȱinȱMorris’sȱinitialȱsettlementȱoffer.ȱȱThe

stipulationȱrequestedȱjudicialȱdeterminationȱofȱattorney’sȱfeesȱandȱcosts.ȱȱȱ

Inȱtheȱsubsequentȱdiscoveryȱandȱlitigationȱoverȱtheȱamountȱofȱtheȱfeeȱaward

toȱwhichȱCabalaȱwasȱentitled,ȱMorrisȱallegedȱthatȱFaulknerȱhadȱbehaved

improperlyȱbyȱfailingȱtoȱcommunicateȱMorris’sȱoriginalȱsettlementȱofferȱtoȱCabala.ȱ

Theȱdistrictȱcourt,ȱobservingȱthatȱthereȱwasȱaȱsincereȱdisputeȱoverȱtheȱ“natureȱand

form”ȱofȱtheȱsettlementȱ–ȱspecificallyȱaboutȱwhetherȱtheȱsettlementȱwouldȱinclude

aȱjudgmentȱthatȱwouldȱmakeȱtheȱattorney’sȱfeeȱawardȱjudiciallyȱenforceableȱ–

concludedȱthatȱMorris’sȱoriginalȱofferȱdidȱnotȱmootȱtheȱaction.ȱȱThus,ȱtheȱdistrict

courtȱconcluded,ȱanyȱreasonableȱattorney’sȱfeesȱincurredȱbyȱCabalaȱduringȱthe

continuingȱlitigationȱshouldȱbeȱborneȱbyȱMorris.ȱȱFollowingȱaȱlodestarȱanalysisȱof

Faulkner’sȱhourlyȱrateȱandȱtheȱtimeȱspentȱonȱtheȱmatter,ȱtheȱdistrictȱcourtȱfound

herȱfeeȱrequestȱreasonable.ȱȱAccordingly,ȱtheȱdistrictȱcourtȱorderedȱMorrisȱtoȱpay

Cabalaȱtheȱfullȱamountȱofȱfeesȱrequested.
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DISCUSSION

I.ȱ Attorney’sȱFeesȱUnderȱtheȱFDCPA

AsȱaȱprevailingȱpartyȱunderȱtheȱFDCPA,ȱCabalaȱisȱpresumptivelyȱentitledȱto

anȱawardȱofȱreasonableȱattorney’sȱfees.ȱȱSeeȱ15ȱU.S.C.ȱ§ȱ1692k(a)(3);ȱSavinoȱv.

ComputerȱCredit,ȱInc.,ȱ164ȱF.3dȱ81,ȱ87ȱ(2dȱCir.ȱ1998).ȱ

Morrisȱdoesȱnotȱchallengeȱtheȱdistrictȱcourt’sȱconclusionsȱthatȱtheȱhourly

rateȱchargedȱandȱtheȱnumberȱofȱhoursȱbilledȱbyȱCabala’sȱattorneyȱwereȱreasonable

forȱtheȱworkȱactuallyȱdoneȱbyȱFaulkner.ȱȱRather,ȱheȱarguesȱthatȱtheȱdistrictȱcourt’s

awardȱshouldȱnotȱhaveȱincludedȱanyȱfeesȱforȱworkȱdoneȱbyȱFaulknerȱafter

Morris’sȱJuneȱ25,ȱ2009ȱsettlementȱoffer.ȱȱMorrisȱsubmitsȱthatȱhisȱinitialȱofferȱforȱthe

maximumȱrecoveryȱavailableȱunderȱtheȱFDCPAȱ(1)ȱrenderedȱtheȱunderlying

actionȱmoot,ȱorȱ(2)ȱwasȱentitledȱtoȱtheȱsameȱtreatmentȱasȱanȱofferȱofȱjudgment

underȱRuleȱ68,ȱseeȱFed.ȱR.ȱCiv.ȱP.ȱ68ȱ(providingȱthatȱpartyȱwhoȱrejectsȱ“offerȱof

judgment,”ȱandȱthenȱfailsȱtoȱobtainȱgreaterȱreliefȱcannotȱrecoverȱanyȱcosts

accruingȱafterȱdateȱofȱrejection).ȱȱ

InȱMcCauleyȱv.ȱTransȱUnion,ȱL.L.C.,ȱ402ȱF.3dȱ340ȱ(2dȱCir.ȱ2005),ȱweȱrejected

theȱargumentȱthatȱanȱunacceptedȱofferȱofȱsettlementȱforȱtheȱfullȱamountȱof

damagesȱowedȱ“moots”ȱaȱcaseȱsuchȱthatȱtheȱcaseȱshouldȱbeȱdismissedȱforȱlackȱof
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jurisdictionȱifȱtheȱplaintiffȱdesiresȱtoȱcontinueȱtheȱaction.ȱȱRather,ȱweȱheld,ȱthe

typicallyȱproperȱdispositionȱinȱsuchȱaȱsituationȱisȱforȱtheȱdistrictȱcourtȱtoȱenter

judgmentȱagainstȱtheȱdefendantȱforȱtheȱprofferedȱamountȱandȱtoȱdirectȱpayment

toȱtheȱplaintiffȱconsistentȱwithȱtheȱoffer.ȱȱId.ȱatȱ342.ȱȱOnlyȱafterȱsuchȱaȱdisposition

isȱtheȱcontroversyȱresolvedȱsuchȱthatȱtheȱcourtȱlacksȱfurtherȱjurisdiction.2ȱȱId.

Morris’sȱsettlementȱoffer,ȱhowever,ȱspecificallyȱsoughtȱtoȱavoidȱentryȱof

judgment.ȱȱUponȱFaulkner’sȱrejectionȱofȱhisȱproposal,ȱMorrisȱneitherȱofferedȱa

Ruleȱ68ȱentryȱofȱjudgmentȱ(whichȱunderȱtheȱtermsȱofȱtheȱruleȱwouldȱhave

imposedȱfurtherȱcostsȱincurredȱinȱtheȱcaseȱonȱplaintiff,ȱseeȱFed.ȱR.ȱCiv.ȱP.ȱ68(d)),

norȱsoughtȱentryȱofȱjudgmentȱasȱauthorizedȱbyȱMcCauley,ȱwhichȱunderȱtheȱterms

ofȱthatȱcaseȱwouldȱhaveȱendedȱtheȱlitigation.ȱȱIndeed,ȱalthoughȱMorrisȱcontends

thatȱhisȱofferȱrenderedȱtheȱcaseȱmoot,ȱheȱneverȱmovedȱforȱdismissalȱofȱtheȱcaseȱon

thatȱground,ȱnorȱdidȱheȱchallengeȱtheȱproprietyȱofȱtheȱsubstantiveȱjudgmentȱof

2ȱNotȱeveryȱcircuitȱagreesȱwithȱthisȱapproach.ȱȱSeeȱGenesisȱHealthcareȱCorp.
v.ȱSymczyk,ȱ133ȱS.ȱCt.ȱ1523,ȱ1528Ȭ29ȱ&ȱn.3ȱ(2013)ȱ(notingȱandȱdecliningȱtoȱresolve
conflictȱandȱcitingȱcases);ȱid.ȱatȱ1533ȱ(Kagan,ȱJ.,ȱdissenting)ȱ(statingȱthatȱviewȱthatȱan
unacceptedȱsettlementȱofferȱmootsȱaȱcaseȱ“isȱwrong,ȱwrong,ȱandȱwrongȱagain”);
Diazȱv.ȱFirstȱAm.ȱHomeȱBuyersȱProt.ȱCorp.,ȱ732ȱF.3dȱ948,ȱ952Ȭ55ȱ (9thȱCir.ȱ2013)
(notingȱconflictingȱviewsȱinȱotherȱcircuits,ȱholdingȱthatȱ“anȱunacceptedȱRuleȱ68ȱoffer
thatȱwouldȱhaveȱfullyȱsatisfiedȱaȱplaintiffȇsȱclaimȱdoesȱnotȱrenderȱthatȱclaimȱmoot,”
andȱleavingȱopenȱwhether,ȱasȱthisȱCourtȱheldȱinȱMcCauley,ȱaȱcourtȱmayȱinȱsuch
circumstancesȱenterȱaȱjudgmentȱforȱplaintiffȱandȱterminateȱtheȱlitigation).
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FDCPAȱliabilityȱultimatelyȱenteredȱinȱtheȱcase.ȱȱInstead,ȱtheȱpartiesȱcontinuedȱto

disputeȱaȱsubstantiveȱissueȱrelevantȱtoȱtheȱdispositionȱofȱtheȱcase.ȱȱBecauseȱthe

partiesȱcontinuedȱtoȱdisputeȱtheȱformȱandȱextentȱofȱtheȱreliefȱtoȱwhichȱCabalaȱwas

entitled,ȱtheȱcaseȱneverȱbecameȱmoot.ȱȱ

Morris’sȱremainingȱargumentȱisȱthatȱCabalaȱandȱhisȱattorneyȱacted

unreasonablyȱinȱcontinuingȱtoȱlitigateȱafterȱcommunicationȱofȱtheȱJuneȱ25,ȱ2009

settlementȱoffer.ȱȱWeȱreviewȱaȱdistrictȱcourt’sȱawardȱofȱattorney’sȱfeesȱforȱabuseȱof

discretion.ȱȱTownsendȱv.ȱBenjaminȱEnters.,ȱInc.,ȱ679ȱF.3dȱ41,ȱ58ȱ(2dȱCir.ȱ2012).ȱȱThe

districtȱcourtȱobservesȱtheȱparties’ȱlitigationȱdirectlyȱandȱisȱthusȱbestȱsituatedȱto

considerȱtheȱcaseȬspecificȱfactorsȱrelevantȱtoȱaȱreasonableȱfeeȱassessment.ȱȱSee

ArborȱHillȱConcernedȱCitizensȱNeighborhoodȱAss’nȱv.ȱCountyȱofȱAlbany,ȱ522

F.3dȱ182,ȱ194ȱ(2dȱCir.ȱ2007).ȱȱThus,ȱweȱaccordȱ“substantialȱdeference”ȱtoȱaȱdistrict

court’sȱfeeȱdeterminations.ȱȱFoxȱv.ȱVice,ȱ131ȱS.ȱCt.ȱ2205,ȱ2216ȱ(2011);ȱseeȱalsoȱOrtiz

v.ȱRegan,ȱ980ȱF.2dȱ138,ȱ141ȱ(2dȱCir.ȱ1992)ȱ(“Aȱdistrictȱcourtȱisȱinȱtheȱbestȱpositionȱto

determineȱtheȱamountȱofȱworkȱthatȱwasȱnecessaryȱtoȱachieveȱtheȱresultsȱinȱa

particularȱcaseȱand,ȱtherefore,ȱisȱentitledȱtoȱampleȱdiscretionȱinȱitsȱdecision.”).ȱȱWe

detectȱnoȱabuseȱofȱthatȱdiscretionȱhere.
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Theȱdistrictȱcourtȱconcludedȱthatȱtheȱpartiesȱcontinuedȱtoȱlitigate,ȱand

plaintiff’sȱattorney’sȱfeesȱcontinuedȱtoȱaccrue,ȱbecauseȱofȱaȱsubstantiveȱdispute

overȱtheȱ“natureȱandȱform”ȱofȱtheȱsettlementȱandȱdueȱtoȱpoorȱcommunicationȱby

bothȱsides.ȱȱAsȱtheȱdistrictȱcourtȱnoted,ȱFaulkner’sȱinsistenceȱonȱanȱadmissionȱof

liabilityȱandȱherȱrefusalȱtoȱprovideȱRubinȱwithȱherȱfeeȱrecordsȱ“wereȱnotȱfounded

inȱlaw,”ȱandȱherȱpostureȱmayȱwellȱhaveȱbeenȱundulyȱrigid.ȱȱHowever,ȱtheȱdistrict

courtȱalsoȱnotedȱthatȱFaulknerȱ“demonstratedȱaȱwillingnessȱtoȱhaveȱtheȱCourt

determineȱreasonableȱattorney’sȱfeesȱshouldȱ[defendants]ȱfileȱanȱofferȱor

stipulationȱofȱjudgmentȱthroughoutȱtheȱcourseȱofȱtheȱlitigation.”ȱȱItȱtakesȱtwoȱto

stageȱaȱuselessȱlitigation;ȱFaulkner’sȱinsistenceȱonȱaȱjudgmentȱwasȱnoȱmoreȱrigid

thanȱMorris’sȱandȱRubin’sȱequallyȱdeterminedȱoppositionȱtoȱsuchȱaȱjudgment.ȱ

Givenȱtheȱcircumstances,ȱandȱourȱdeferenceȱtoȱtheȱdistrictȱcourt’sȱjudgment,ȱwe

identifyȱnoȱabuseȱofȱdiscretionȱinȱtheȱdistrictȱcourt’sȱconclusionȱthatȱCabala’s

attorney’sȱfeesȱwereȱreasonable.ȱ

Asȱtheȱdistrictȱcourtȱalsoȱcorrectlyȱnoted,ȱ“[t]heȱavailabilityȱofȱRuleȱ68ȱgives

additionalȱweightȱtoȱthisȱconclusion.”ȱȱUnderȱthatȱrule,ȱwhenȱaȱplaintiffȱrefusesȱan

offerȱthatȱsatisfiesȱRuleȱ68ȱ(by,ȱinterȱalia,ȱmakingȱanȱofferȱofȱjudgment)ȱandȱthen

failsȱtoȱwinȱmoreȱthanȱtheȱofferedȱamountȱatȱtrial,ȱcostsȱareȱshiftedȱtoȱtheȱplaintiff

9



asȱpartȱofȱtheȱjudgment.ȱȱMorrisȱcouldȱhaveȱatȱanyȱtimeȱavoidedȱliabilityȱfor

furtherȱcostsȱbyȱmakingȱsuchȱanȱoffer,ȱbutȱheȱpersistedȱinȱdecliningȱtoȱdoȱso,ȱthus

prolongingȱtheȱlitigation.3ȱȱȱ

Likeȱtheȱdistrictȱcourt,ȱweȱrejectȱMorris’sȱargumentȱthatȱhisȱsettlementȱoffer

shouldȱbeȱtreatedȱasȱequivalentȱtoȱaȱRuleȱ68ȱofferȱofȱjudgment.ȱȱMorrisȱconsistently

declinedȱaȱresolutionȱthatȱincludedȱaȱjudgment.ȱȱAȱsettlementȱagreementȱbetween

partiesȱbyȱwhichȱtheȱdefendantȱagreesȱtoȱmakeȱaȱpaymentȱinȱexchangeȱfor

dismissalȱofȱtheȱplaintiff’sȱactionȱonlyȱcreatesȱaȱcontractȱbetweenȱtheȱpartiesȱthat

mustȱbeȱinterpretedȱandȱenforcedȱbyȱtheȱstateȱcourts.ȱȱSeeȱKokkonenȱv.ȱGuardian

LifeȱIns.ȱCo.ȱofȱAm.,ȱ511ȱU.S.ȱ375,ȱ381Ȭ82ȱ(1994)ȱ(observingȱthatȱaȱsettlement

agreementȱfollowedȱbyȱdismissalȱofȱcomplaintȱbeforeȱaȱfederalȱcourtȱcreatesȱa

contractȱwhich,ȱabsentȱanȱindependentȱbasisȱforȱfederalȱjurisdiction,ȱis

appropriatelyȱenforcedȱinȱstateȱcourt).ȱȱFailureȱtoȱpayȱtheȱnegotiatedȱsettlement

amountȱgivesȱriseȱtoȱaȱbreachȱofȱcontractȱaction,ȱwhileȱaȱjudgmentȱmayȱbe

3ȱWeȱassumeȱwithoutȱdeciding,ȱbecauseȱitȱisȱnotȱnecessaryȱtoȱourȱresolution
ofȱtheȱcase,ȱthatȱaȱRuleȱ68ȱofferȱforeclosesȱfeeȱawardsȱevenȱunderȱ“[s]tatutesȱthatȱdo
notȱreferȱtoȱattorney’sȱfeesȱasȱpartȱofȱtheȱcosts,”ȱsuchȱasȱ§ȱ1692k,ȱnotingȱthatȱthisȱview
isȱnotȱuniversallyȱaccepted.ȱȱSeeȱMarekȱv.ȱChesny,ȱ473ȱU.S.ȱ1,ȱ43Ȭ45ȱ(1985)ȱ(Brennan,
J.,ȱdissenting);ȱseeȱalsoȱLeeȱv.ȱThomasȱ&ȱThomas,ȱ109ȱF.3dȱ302,ȱ306,ȱ307ȱn.ȱ8ȱ(6thȱCir.
1997)ȱ (holdingȱ thatȱ compensationȱ forȱ attorneyȱ hoursȱ expendedȱ subsequentȱ to
rejectedȱRuleȱ68ȱofferȱwereȱsubjectȱtoȱlodestarȱcalculationȱandȱ“reasonablenessȱtest”).
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enforcedȱusingȱallȱtheȱremediesȱavailableȱtoȱaȱjudgmentȱcreditor.ȱȱWeȱneedȱnot

determineȱwhetherȱthisȱdistinctionȱisȱsufficientlyȱsignificantȱthatȱreasonable

partiesȱwouldȱexpendȱsignificantȱfundsȱfightingȱoverȱit.ȱȱItȱisȱsufficientȱforȱusȱto

noteȱthatȱinȱtheȱabsenceȱofȱanyȱprecedentȱholdingȱthatȱMorris’sȱsettlement

proposalsȱwereȱequivalentȱtoȱRuleȱ68ȱoffers,ȱitȱwasȱnotȱperȱseȱunreasonableȱfor

CabalaȱtoȱcontinueȱtoȱlitigateȱtheȱcaseȱuntilȱMorrisȱeventuallyȱcapitulatedȱand

stipulatedȱtoȱentryȱofȱjudgment.

OurȱrecentȱdecisionȱinȱDoyleȱv.ȱMidlandȱCreditȱManagement,ȱInc.,ȱ722ȱF.3d

78,ȱ80Ȭ81ȱ(2dȱCir.ȱ2013),ȱisȱnotȱtoȱtheȱcontrary.ȱȱInȱDoyle,ȱweȱheldȱthatȱanȱofferȱof

judgmentȱthatȱfullyȱsatisfiedȱaȱclaimȱunderȱtheȱFDCPAȱneedȱnotȱconformȱtoȱthe

formalȱrequirementsȱofȱRuleȱ68ȱinȱorderȱtoȱmootȱaȱcauseȱofȱaction.ȱȱInȱDoyle,

however,ȱtheȱdefendantȱofferedȱjudgment,ȱratherȱthanȱsettlementȱwithout

judgment,ȱresolvingȱallȱpointsȱinȱdisputeȱandȱleavingȱnoȱconflictȱoverȱtheȱ“nature

andȱform”ȱofȱsettlement.ȱȱTheȱonlyȱdeviationȱfromȱtheȱformalȱattributesȱofȱaȱRule

68ȱofferȱwasȱthatȱtheȱdefendantȱinȱDoyleȱmadeȱitsȱofferȱorally.ȱȱId.ȱatȱ81.ȱȱToȱhold

thatȱanȱofferȱofȱjudgmentȱthatȱfailsȱtoȱmeetȱtheȱtechnicalȱproceduralȱrequirements

ofȱRuleȱ68ȱisȱneverthelessȱanȱofferȱofȱjudgmentȱisȱnotȱequivalentȱtoȱholdingȱthatȱan
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offerȱofȱanȱinformalȱsettlementȱwithoutȱjudgmentȱisȱequivalentȱtoȱaȱRuleȱ68ȱoffer

ofȱjudgment.4

II.ȱ AllegedȱEthicalȱViolations

MorrisȱcontendsȱthatȱvariousȱallegedȱethicalȱlapsesȱbyȱFaulknerȱinȱdealing

withȱCabalaȱprovideȱaȱfurtherȱreasonȱtoȱdenyȱattorney’sȱfees.ȱȱWeȱnoteȱthatȱthe

districtȱcourtȱmadeȱnoȱfindingȱofȱanȱethicalȱviolation,ȱandȱweȱneedȱnotȱdiscussȱthe

meritsȱofȱtheȱallegedȱlapsesȱtoȱrejectȱMorris’sȱfeeȱargument.ȱȱAnyȱalleged

derelictionȱbyȱFaulknerȱhasȱnoȱbearingȱonȱtheȱreasonablenessȱofȱtheȱfeesȱawarded

hereȱbecauseȱ(1)ȱattorney’sȱfeesȱinȱanȱFDCPAȱactionȱareȱawardedȱtoȱtheȱprevailing

party,ȱnotȱtoȱhisȱorȱherȱattorney,ȱ15ȱU.S.C.ȱ§ȱ1692k(a)(3);ȱ(2)ȱtheȱproperȱforumȱfor

resolvingȱtheȱparties’ȱdisputeȱregardingȱwhetherȱFaulknerȱhadȱanȱobligationȱto

communicateȱdefendants’ȱearlierȱsettlementȱoffersȱtoȱCabala,ȱandȱwhetherȱher

allegedȱfailureȱtoȱdoȱsoȱwasȱinappropriatelyȱselfȬinterested,ȱisȱanȱattorney

4ȱSinceȱDoyleȱinȱnotȱinconsistentȱwithȱourȱholdingȱhere,ȱweȱneedȱnotȱaddress
whetherȱitȱisȱinconsistentȱwithȱMcCauley,ȱwhichȱwasȱnotȱcitedȱbyȱtheȱDoyleȱcourt.ȱ
ItȱisȱsufficientȱforȱourȱpurposesȱtoȱnoteȱthatȱinȱallȱofȱtheȱcasesȱinȱwhichȱthisȱCourtȱhas
evenȱconsideredȱfindingȱaȱcaseȱmoot,ȱorȱtreatingȱaȱnonȬconformingȱofferȱasȱsatisfying
Ruleȱ68,ȱtheȱargumentȱwasȱpredicatedȱuponȱtheȱoffer,ȱorȱentry,ȱofȱaȱjudgmentȱinȱfavor
ofȱplaintiff,ȱsomethingȱthatȱdefendantsȱhereȱrefusedȱtoȱtenderȱuntilȱafterȱtheȱfeesȱin
questionȱhadȱalreadyȱbeenȱincurred.
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disciplinaryȱproceedingȱorȱaȱproceedingȱpursuantȱtoȱ28ȱU.S.C.ȱ§ȱ1927,ȱnotȱaȱfee

litigation;ȱandȱ(3)ȱweȱidentifyȱnoȱerrorȱinȱtheȱdistrictȱcourt’sȱfactualȱdetermination

thatȱFaulkner’sȱfeesȱwereȱreasonableȱforȱtheȱworkȱperformed.ȱȱWeȱthereforeȱfind

noȱabuseȱofȱdiscretionȱinȱtheȱdistrictȱcourt’sȱconclusionȱthatȱallegationsȱof

unethicalȱbehaviorȱbyȱFaulknerȱdoȱnotȱprecludeȱtheȱawardȱofȱfeesȱtoȱCabala.

CONCLUSION

BecauseȱMorris’sȱinitialȱofferȱtoȱsettleȱdidȱnotȱincludeȱanȱofferȱofȱjudgment,

itȱdidȱnotȱfullyȱresolveȱtheȱdisputeȱbetweenȱtheȱparties,ȱandȱthusȱfurtherȱlitigationȱ

byȱCabalaȱwasȱnotȱperȱseȱunreasonable.ȱȱWeȱfindȱnoȱabuseȱofȱdiscretionȱinȱthe

districtȱcourt’sȱawardȱofȱfullȱattorney’sȱfeesȱtoȱtheȱplaintiff.ȱȱAccordingly,ȱthe

judgmentȱofȱtheȱdistrictȱcourtȱisȱAFFIRMED.
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